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TRIAL OF JOWNN MITCHELL. 


Prior to the month of April last, there were in activity 
several associations of politicians in Lreland, whose object was, 
by legal and constitutional agitation and the formation of a 
public opinion in their favor, to accomplish the repeal of the 
legislative union of England and Ireland. In such an object 
there was nothing illegal. But a party separated itself from 
those so associated, with the professed intention to gain the 
repeal of the union by force and violence. In that state of 
things, ‘The Crown and Government Security Act,” which 
received the royal assent on the 22d April, was passed, making 
it a transportable felony “ to compass or intend either the de- 
privation and deposition of the Queen from her style, honor, 
and royal name of the imperial crown of the United Kingdom ; 
or the levying war against her in her kingdom, to force her to 
change her measures or her counsels.”” The present prosecu- 
tion was instituted against Mr. Mitchell for a violation of this 
law, and we have thought that a report of the trial would be 
interesting not only from its intrinsic merits, but from the fact 
that it is the first trial under the act, and the first conviction 
that the government procured. 


The indictment against Mr. Mitchell contained two counts : 


Ist. “ That he, the said Mitchell, did, since the passage of the said act of the 22d 
April, compass, imagine, invent, devise and intend to deprive and depose the Queen 
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of the style, honor and royal name of the imperial crown of the United Kingdom ;” 
and 2d. “ That he did also compass, imagine. invent, devise and intend to levy war 
against Her Majesty within the United Kingdom, in order by force and constraint to 
compel her to change her measures or counsels; and that such his intention he did 
express and declare by publications in the newspaper of which he is the editor, pub. 
lisher and proprietor.” 


The trial was had at Dublin on the 25th and 26th May, in 
the commission court, before the Judges Baron Lefroy and Mr. 
Justice Moore. The prisoner was sentenced on the 27th 
May. 


The Attorney-General and Mr. Henn appeared for the crown. 
Sir C. O'Loghlen and Mr. Robert Holmes for the prisoner. 


Mr. Mitchell was the editor of a newspaper entitled “ The 
United Irishman.” In this paper were published, after the 
the passage of the act of the 22d April, articles written by 
him, and reports of speeches made by him, which were relied 
upon by the government as the evidence of his crime. The 
first publication was the report in the United Irishman of the 
7th May, of a speech made by Mr. Mitchell at ‘ a soirée to 
the persecuted patriots,’ ' held in Limerick on the 30th April, 
the following passages of which the attorney-general relied 
upon as proof to the jury: 


“Can I repudiate the last speech of Mr. O’Brien in the British Parliament, one of 
the noblest, clearest statements of Ireland’s case,—the very haughtiest, grandest 
detiance flung in the face of Ireland’s enemies, that ever yet fell from the lips of 
man? Or can I condemn the alternative put by Mr. Meagher, who says that when 
the last constitutional appeal shall be made and shall fail, ‘then up with the barri- 
cades and invoke the God of battles?’ No; all the seditions and treasons of these 
gentlemen I adopt and accept; and I ask for more. Whatever has been done or 
said by the most disaflected person in all Ireland against the existence of the party 
which calls itself the government, — nothing can gotoo far for me. Whatever public 
treasons there are in this land, I have stomach for them all. Iam here not as a Jaco- 
bin, (which I am not) nor as a communist, (which I am not) nor even as a republi- 
can, (which I am) but simply and merely because I am a bitter and irreconcilable 
enemy to the British government.” Alluding to a mob outside the room ia which 
he was speaking, and which had been instigated to acts of violence on account of 
his presence, he said, “1 should prefer a provisional government constituted of the 
mob that hooted me this morning —that are hooting me at this mement, rather 
than endure for another year the British government.” 

“ May I presume to address the women of Limerick? It is the first time that I 
have ever been in the presence of the daughters of those heroines who held the 
breach against King William; and they will understand me when I say that no 





! These persecuted patriots were Mr. Mitchell, Mr. Smith O’Brien, and Mr. 
Meagher, against all of whom prosecutions were pending in the Queen’s Bench for 
sedition. 
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Irishwoman ought so much as speak to a man who has not provided himself with 
arms. No lady is too delicate for the culinary operation of casting bullets. No hand 
is too white to make up cartridges. And I hope, if it be needful to come to the last 
resort, that the citizens of Limerick, male and female, will not disgrace their paternal 
and maternal ancestors.” 


The second publication was in his paper of the 15th May, of 
a letter addressed ** To the Protestant Farmers, Laborers and 
Artisans of the North of Ireland,” in which he says: 


“T tell you frankly, that I for one am not ‘loyal.’ I am not wedded to the Queen of 
England, nor unalterably attached to the House of Brunswick. In fact I love my 
own barn better than I love that house. The time is long past when Jehovah 
anoiated kings. The thing has long since grown a monstrous imposture; and has 
been already in some civilized countries detected as such, and drummed out accord. 
ingly. A modern king, my friends, is no more like an ancient anointed shepherd 
of the people than an archbishop’s apron is like the Urim and Thummim. There 
is no divine right now but in the sovereign people. And for the ‘institutions 
of the country,’ I loathe and despise them; we are sickening and dying of these 
institutions fast; they are consuming us like a plague, degrading us to paupers in 
mind, body and estate ; yes, making our very souls beggarly and cowardly. They 
are a failure and a fraud — these institutions — from the topmost crown jewel to the 
meanest detective’s note-book ; there is no soundness in them. God and man are 
weary of them. Their last hour is at hand ; and I thank God that I live in the days 
when I shall witness the utter downfall, and trample upon the grave of the most por- 
tentous, the grandest, meanest and cruellest tyranny that ever deformed the world.” 


The next article is one purporting to be written by Mr. 
Mitchell in answer to the Times newspaper : 

“'The Times appears to have been laboring under the impression that Mr. Mitchell 
had given himself out for a hero, and the leader of a rebellion ; and further, that the 
three persecuted confederates went to Limerick to fight a pitched battle, instead of to 
attend a peaceful evening party. Now the fact is, the editor of ‘the United Irish- 
man’ is no hero at all, and never said he was. He has only endeavored to persuade 
his countrymen that they will never gain their liberties except by fighting for them . 
and the only arguments the English government will understand are the points of 
pikes, —that’s all. And he continues to preach this saving doctrine and will con- 
tinue so to do, until a considerable number of his countrymen agree with him; and 
then he hopes to aid in enforcing the arguments practically — that’s all.” 

These were all the publications relied on by the government. 
The property of Mr. Mitchell in the United Irishman, his being 
the editor and publisher of the paper, and the delivery of the 
speech at Limerick were abundantly proved. This was the 
ease for the crown. The attorney-general in argument did 
little else than quote in succession the passages spoken and 
written that were the foundation of the criminal charge ; his 
comments were but paraphrases, or rather, only repetitions in 
tones of surprise. His question to the jury was, if this does 
not mean so and so, what does it mean ? 


“The first, gentlemen, of these articles is the report of a speech delivered by lum 
at the meeting in Limerick upon the occasion to which! have referred. In that 
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speech Mr. Mitchell says, ‘Can I condemn the alternative put by Mr. Meagher, whe 
says, ‘ when the last constitutional appeal shall be made and shall fail, then up with 
the barricades and appeal to the God of battles.’ That, gentlemen, Mr. Mitchell 
says is the sentiment of Mr. Meagher, and what is that sentiment? Why this, that 
when the last constitutional appeal shall have been made, then ‘up with the barri- 
cades and invoke the God of battles... He says, ‘Can I repudiate this — who hold 
that constitutional appeals are long since closed against us, and that we have even 
now, no resource except, — when we have the means and the pluck to do it — the 
barricades and the God of battles?’ May I ask respectfully my very able and re- 
spected friend who is to follow me as counsel for Mr. Mitchell, may I ask him to inform 
you, gentlemen, what construction he can put on that paragraph, save the one I take 
the liberty of suggesting. So as to his addressto the women of Limerick. May Lask 
for what purpose were those arms to be provided? Does he not state in a previous 
part of his address, that those arms were to be used against the government of the 
country, the public enemies of the country ?. For what purpose were the ladies of Lim- 
erick to make up cartridges and cast bullets, but to be used as arms against the enemies 
of the country, namely, the British Government? Who the enemies are who were 
denounced through all this speech it will be for your consideration, gentlemen, to de- 
termine. I ask you, therefore, gentlemen, when considering this publication in your 
jury-box, to ask yourselves calmly and deliberately what other object he (the prisoner) 
could have had in view than this, ‘ to deprive the Queen of her style and royal name 
of the imperial crown of the United Kingdom, and to levy war against her majesty 
within the United kingdom, in order, by force and constraint, to compel her to change 
her measures and counsels?’ Gentlemen, if a Provisional government were to be 
formed what was to become of her? If a Provisional government is to be formed is 
it for the purpose of continuing her majesty as queen of the United Kingdom? The 
two propositions are utterly and altogether incompatible. If it were not the intention 
to establish a republic it must at all events have been to levy war against the gov- 
ernment, in order by armed force to compel a change in the constitution.” 

“What meaning, gentlemen, may I ask you, will you put upon that paragraph 
from the letter ‘to the Protestant farmers’ when you retire from this court to your 
jury box? He says he is not loyal, that ‘he is not wedded to the Queen of England, 
nor unalterably attached to the house of Brunswick.’ Does that mean that if he is 
able he will get rid of the Queen of England and the house of Brunswick? So in 
his reply to the ‘ Times,’ gentlemen, you can plainly see that the palpable endeavor 
of the prisoner was to persuade his countrymen that they will never get their liberties 
until they fight for them; for he says ‘the only argument which the British Govern- 
ment will understand is the argument of the pikes.’ If this is not a tolerably clear 
expression of the meaning and objects of Mr. Mitchell, I confess I know not how to 
interpret the English language.” 


Mr. Holmes then addressed the jury. 


“In this case, gentlemen, the prisoner stands charged with two distinct offences, 
and in support of these two distinct offences, the same identical evidence is given. 
The foreman of the grand jury, gentlemen, having been asked if the jury had found 
bills against the prisoner, replied, ‘O, yes, we find him guilty of sedition.’ ‘Gen- 
tlemen,’ said the officer of the court, ‘he is not indicted for sedition.’ ‘Well,’ said 
the foreman, ‘we find him guilty of treason.’ ‘ But, gentlemen,’ again interrupted 
the oilicer, ‘the charge against Mr. Mitchell is for felony.’ ‘O! no matter,’ said 
the foreman, ‘treason, sedition, felony, it is all the same to us;’ and so with the 
attorney-general, if you convict the prisoner it is all he wants. The first charge is, 


‘that he compassed, imagined, invented, devised, or intended to deprive or depose 
our most gracious sovereign, the queen, from the style honor or royal name of the 
imperial crown of the United Kingdom.’ I can understand deposing the queen from 
her throne perfectly well; or an attempt on her life, or expelling her from her domin- 
ions; but I do not know what it is to depose her ‘from the style, honor, or royal 
name of the imperial crown of the United Kingdom.’ I cannot understand ths 
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charge ; for, if he did so, the crown would not be atlected in the least ‘in the style, 
honor, or royal name of the imperial crown of the United Kingdom.’ She would be 
still as she is, and have the same title. I am not accusing the attorney-general of a 
blunder in drawing the indictment, for he has followed the act; but we must have 
acts of Parliament that we can understand; and I defy any man to understand what 
it is to deprive her majesty of the style, honor, and royal name of the imperial crown 
of the United Kingdom. I therefore cannot understand this charge aguiust the pris- 
oner.” 

“ What is the other charge? It is ‘advising, or intending to levy war against her 
majesty, her heirs or successors, living in any part of the United Kingdom, and by 
force or constraint to compel her to change her measures or counsels.’ What mea- 
sures ? what counsels? Is there the slightest evidence here as to what measures or 
counsels these publications purported to change’? Are you as a jery to grope in 
the dark? Are these publications calculated to force the queen to alter her measures 
with France or America, or any other country on the face of the earth? What have 
been the measures of this session of Parliament for the improvement of Ireland? The 
poor law! This is the only measure I know of; and has Mr. Mitchell endeavored to 
change it? Not in the least, and | therefore ask what course or measure it is that 
my client has endeavored, by ‘ advising the levy of a war,’ to force the queen to 
change? This, gentlemen, is # criminal case, and it is incumbent on those who 
make the charge, to prove it as glear as light — to prove a specific oflence under the 
statute. The crown, I admit, have done all they could; they have followed the act 
of parliament; but they have not proved that Mr. Mitchell has tried to levy war 
against the queen, ‘to compel her to change her counsels.’ There are very strong 
expressions used by my client in these publications. He avows them. And many 
of these expressions I also avow. My client may be guilty of felony; but I say that 
England is the cause of the offence of which he is accused. Icare not by what 
means you have been empanelled. I address you, because I believe you to be honest 
men and faithful Irishmen. I think it impossible to do justice to my client, without 
doing justice to Ireland.” [This saying was received with loud cheers by the audi- 
ence, and the court directed the sheriff to arrest for committal all who should again 
disturb the court.] Mr. Holines continued, “ it is the right of an enslaved country, and 
the laws of Providence approve the right, — to arm and right itself.” 

Baron Lerroy. “ Mr. Holmes, we cannot listen to this. You teach those doctrines 
to the people, for the publication of which the prisoner stands at the bar.” 

Mr. Hormes. “ My client may be statutably guilty, but I believe the English gov- 
ernment is morally guilty. In conclusion, I call on you, gentlemen of the jury, as 
you value your oaths, as you value justice and public good, manly bearing and per- 
sonal honor, and as you love the country of your birth, to find a verdict of acquittal.” 


Mr. Henn, on the part of the Crown, replied, 


“ That the counsel for the prisoner had not touched upon the real merits of the ques- 
tion before the jury. There were two charges in the indictment, which he thought 
the jury would have no difliculty in understanding, with the assistance of the judge.’ 


Mr. Justice Moore summed up the case to the jury. 


“Tt was an important case. The prisoner, if innocent, should not be found guilty 
but if guilty, the peace of the country was involved in his conviction, The construe- 
tion of the documents rested exclusively with the jury. The act of parliament was a 
valid, binding statute ; and the single question for them was, Had the prisoner vio- 
lated that act? To determine this, two questions must be considered, 1st. Did the 
prisover publish the documents referred to; and, 2d. What was the meaning of those 
publications. Upon the first question there could be but little doubt, as it was proved 
and not denied that the prisoner was the author and publisher of the articles in ques 
tion ; and, with regard to the latter, it was altogether for them to say what was the 
true meaning of the words they contained. The learned judge then read extracts 
from the publications, and observed, that the ancient institutions referred to, were 
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those of the Queen, Lords and Commons of Great Britain and Ireland, and that an 
Irish republic was at total variance with those institutions. There were no two ideas 
more opposed to each other than the coéxistence of a monarchy and a republic, and 
in advocating the one, the subversion of the other must have been contemplated. 
Upon the second count of the indictment, the learned judge observed, that the inquiry 
was to ascertain as nearly as possible what was passing in the mind of the prisoner 
when he wrote the articles; and their conclusions must be deduced from the tone 
and construction of his composition. With respect to the charge of levying war, 
when the prisoner expressed himself favorable to the ofiences of sedition and felony, 
for which Mr. O’Brien was under prosecution, and circulated those opinions in a 
widely-circulated paper, and recommended to the people to possess themselves of 
arms for the purpose of sustaining Mr. O’Brien, it would be for the jury to say 
whether or not the prisoner contemplated a levying of war against the Queen.” 


The jury retired at four o’clock in the afternoon, and at 
seven returned into court with a verdict of “ Gurity.”” Upon 
the announcement of the verdict, the prisoner’s wife, who had 
sat near him through the trial, threw herself on his shoulder, 
and wept aloud. ‘The prisoner’s friends came forward to 
the dock, and gave him a parting shake of the hand. Before 
these evidences of sympathy were finished, Baron Lefroy 
called on the police to clear the passage in front of the dock, 
as the conduct of the prisoner’s friends was calculated to 
disturb the order and propriety of the court. The prisoner 
was removed to his cell; to be brought up for sentence the 
next morning. The populace dispersed quietly and in gloomy 
silence. The police were marched off shortly after, and the 
foreman of the jury was escorted to his residence in a covered 
vehicle guarded by three policemen. 

The next morning Mr. Mitchell was placed at the bar, and 
warmly greeted by his friends. While they were thus testify- 
ing their respect and affection, Baron Lefroy called out in a 
peremptory tone, “ Keep order in court!”’ The clerk of the 
crown then asked the prisoner whether he had anything to say 


why the sentence of the court should not be passed ? 


Mr. Mircuett. “I have to say, my Lords, that I have been found guilty by a 
packed jury, by a jury of a partisan sheriff— by a jury not empanelled even accord- 
ing to the law of England. I have been found guilty by a packed jury, obtained by 
a juggle — a jury not empanelled by a sheriff, but by a juggler; and for this reason 
I object to sentence being passed upon me.” 

Tue Hien Sueairr. “ My Lords, | claim the protection of the court.” 

Baron Lerroy rebuked Mr. Mitchell for so unfounded an imputation, “ Upon 
evidence furnished by yourself, the jury have found you guilty. However you may 
think yourself justified in calling it the verdict of a packed jury, thus imputing delib- 
erate and wilful perjury to twelve of your countrymen.” 

Mr. Mitrcuett. “ No, my Lord, I did not impute perjury to the jury.” 

Baron Lerroy. “I understood you to state, in arrest of judgment, that you had 
been found guilty by a packed jury.” 

Mr. Mircnett. “I did.” 
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Baron Lerroy. “I shall make no further observation upon that; but T owe it to 
the jury to state, that upon the evidence furnished by yourself, no juror, who had the 
slightest regard to his oath, could come to a diflerent conclusion. No eflort was 
made to show that you were not guilty, but a line of defence was taken, which not 
only impliedly but expressly stated that you might be statutably guilty, but that yet 
you were Justified in what you did.” 

Mr. Hotmes. “ My lords, with the greatest respect, what I said was that though 
he might be statutably guilty he was not in my opinion morally guilty. 1 repeat that 
opinion now.” 

Baron Lerroy. “I should be glad to find myself mistaken.” I only adverted to the 
point to shield the court from the possible supposition that we sat here and acquiesced 
in a line of defence which was as objectionable as was the offence of which the 
prisoner has been found guilty.” 

Mr. Hormes. “I am responsible for that under your act of Parliament.” [This ob- 
servation created great excitement in the court. | 

Baron Lerroy. “Are there any policemen in court to prevent this interruption ?” 

The Hicu Sueairr. “I have given distinct orders to the police to remove from the 
court any persons interrupting the proceedings.” 

Baron Lerroy. “ But they should make prisoners of them, that they may be com- 
mitted. [To the prisoner.] We have deliberately looked at the magnitude of the 
crime, and had this not been the first case brought under the act, our duty might have 
obliged us to carry out the penalty it awards to its utmost extent. But taking into 
consideration that this is the first conviction under the act, though the offence has 
been as clearly proved as any oflence of the kind could be,—the sentence of the 
court is ‘ that you be transported beyond the seas for the term of fourteen years,’ ” 

Mr. Mircuetr. “ The law has now done its part, and the Queen of England, her 
crown and government in Ireland, are now secure, — pursuant to act of parliament. 
I have done my part also. Three months ago I promised Lord Clarendon and his 
government in this country that | would provoke him into his courts of justice, as 
places of this kind are called, and that I would force him publicly and notoriously to 
pack a jury against me to convict me, or else | would walk out of this court a free- 
man, and provoke him to a contest in another field. My lord, | knew I was setting 
my life on that cast, but I knew that in either event the victory would be with me, 
and it is with me. Neither the jury, nor the judges, nor any other man in this 
court, presumes to imagine that it is a criminal who stands in this dock. [Murmurs 
of appiause, which the police endeavored to repress.] 1 have shown what this law 
is made of in Ireland. I have shown that her majesty’s government sustains itself in 
Ireland, by packed juries, by partisan judges, by perjured sheritls.” 

Baron Lerraoy. “The court cannot sit here to hear you arraign the jurors, the 
sherifls, the administration of justice, and the tenure by which the crown of England 
holds this country. We cannot permit you to stand at that bar, and repeat very 
nearly the ofience for which you have been sentenced.” 

Mr. Mircnett. “ My Lords, I have acted through all this business from the first 
under a strong sense of duty. I do not repent anything I have done. The course I 
have opened is only commenced. The Roman who saw his hand burning to ashes 
before the tyrant, promised that three hundred should follow out his enterprise. Can 
I not promise (looking at his friends who surrounded the dock) for one — for two — 
for three — ay, for hundreds ? ” 

A loud shout of exultation here rung through the court, accompanied by immense 
cheering, clapping of hands, and great manifestations of excitement. 

Baron Lerroy. “ Oilicer, remove the prisoner.” 


As the turnkey laid hold of Mr. Mitchell, his personal friends 
and adherents who thronged the vicinity of the dock, rushed 
to get a touch or sight of the prisoner. The police resisted 
them, and a violent riot ensued in front of the very bench. 
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The gentlemen of the bar who wore their costume, disrobed 
themselves and plunged into the thickest of the fight. The 
police were victorious, and took into custody several of the 
rioters, who were placed at the bar of the court to answer for 
contempt, and upon excusing themselves, were discharged. 

When order had been somewhat restored, and the court 
were about to proceed with the ordinary business, Mr. Holmes 
rose, and the utmost silence being observed, said, 

“ My Lords, [think I had a perfect right to use the language I did yesterday ; and 
what I said, 1 adopt to-day as my opinion. I here avow all that I have said, and 
perhaps under this late act of parliament, her majesty’s attorney-general may think it 
his duty to proceed against me in that way. But if I have violated the law in any- 
thing I said, I must with great respect to the court, assert that 1 had a perfect right to 
say what I stated, and I now say in deliberation that the sentiments I expressed with 
respect to England, and her treatment of this country, are my sentiments, and I here 
avow them openly.” 

Baron Lerroy. “Cull on the next case.” 


With the exception of certain preliminaries in empanelling 
the jury, to which we shall presently refer, this is the whole of 
Mitchell’s case. At this distance from the scene of the trial, 
we wonder at the wild excitement which pervaded the bench, 
the bar, and the dense throng of spectators. The case was a 
simple one. ‘The statute was explicit and precise; the publi- 


cation notorious and admitted, and its intention too clear for 
doubt. ‘The ordinary machinery of government trials would 
have wrought out a conviction with a mathematical certainty. 
What then caused the excitement? It was the course which 
the crown took that inflamed the passions of the Irish people, 
and stirred up their ancient hate. In times of excitement 
whatever is unusual is suspicious. Had the crown conducted 
the trial in the usual way, Mr. Mitchell might have been con- 
victed, and sentenced, and transported, with little more tumult 
and sympathy than is created for a real felon. But the crown 
thought that defeat would be disastrous, and therefore de- 
termined to have a conviction. Other juries, in clearer cases, 
had brought in verdicts of not guilty. It was not to be so 
here. Hlow was the jury selected ? 

“The ‘ Jurors Book’ contains the names of all the citizens of Dublin, qualified to 
serve as common jurors, Out of all the names in this book the sheriff is supposed to 
select “ indifferently ” a sufficient number to act as jurors at each commission. The 
book contained this year, in all, 4,661 names, of which 3,426 were Catholics, and 
1,235 Protestants, — the ratio being nearly three Catholics to one Protestant. Out of 


these 4,661 names, the sheriff chose 150 to act as jurors in this commission. Of 
these 150, only 28 were Catholics, — the ratio being five Protestants to one Catholic.” 
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The Roman catholics are three to one inthe book — vet in 
the panel selected from that book, the protestants are five to 
one. Could these names, then, have been “ indifferently ” 
drawn? This unaccountable disproportion very naturally raised 
suspicions in the counsel for the prisoner, and a challenge was 
made to the array. Issue was joined on the challenge, and 
two triers were appointed, who, after hearing the evidence, 
under the direction of the judge, found against the traverser. 
The evidence before the triers was — 

“ That the only difference between this panel and others was, that this was a more 
respectable one. The high sheriff said —I selected these names myself. I merely 
asked the sub-sheriff the position in life of the parties on the list. I was not aware 
of the religion or the politics of the parties, nor do [ recollect any one saying any- 
thing about their politics or religion, but persons might have made such a statement. 
I pointedly say that no one on the part of the government ever gave me any onler 
or expressed any wish that I should cause the omission of any name from the 
panel.” 

“The sub-sheriff said: The high sheriff and I both selected the names. I did 
not take the names on the panel by chance, Some of them I did, but TI could 
not say how many. It was from the opinion I entertained of their respectability that 
I selected them ; that is, from the character they bore. [have a general knowledge 
of the citizens of Dublin, but I am not acquainted with their politics or religion.” 

A selection was then made, and it was not an “indifferent” 
one. The respectability of the citizens was the standard 
of comparison, and the measure of that respectability existed 
alone in the mind of the sub-sheriff. The selection was made 
with care, two days being spent upon it, by men who knew 
about the respectability of the citizens of Dublin, though 
they were ignorant of their politics or religion. Of the extent 
of this ignorance, and of the amount of information which 
others who did know gave them on the subject, each one, 
taking into consideration the excited party feeling, the ne- 
cessity, as Mr. Justice Moore had it, of a conviction for the 
peace of the country, the previous failures of the crown, in the 
cases of O’Brien and Meagher, owing to the obstinacy of three 
dissentient repealers, and the incontrovertible fact of the 
disproportionate ratio between the protestants and catholics on 
the panel, must judge for himself. We do not charge them 
with unfairness in selecting the panel, or with intentional mis- 
statements in their testimony. We only say that where the 
composition of the panel is just such as the crown would have 
made it if it had had the power of selection, and at the same 
time is in its elements just the reverse of what it would have 
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been in the ordinary course of things, it is no wonder that 
the suspicions of Mr. Mitchell’s friends were aroused. 

The next step in the proceedings brings us into cleared 
ground. The government here show their hand. After the 
challenge to the array had been decided against the traversers, 
the panel was called. Out of the first thirty names called, 
twenty-six were peremptorily set aside by the crown, and, 
eventually, of the whole twenty-eight catholics who were con- 
sidered to be sufficiently respectable to be of the panel, every 
one was set aside by the crown-solicitor! How was it done? 
These were his instructions from the attorney-general for 
Ireland : 

“T do not think the instructions given by previous law officers, that jurors were not 
to be set aside for their political opinions, was ever intended to apply to a case like 
the present, in which a party is to be tried for a political offence, and is openly sup- 
ported and countenanced by certain political associations. I therefore have no hesi- 
tation in saying, that in the present and similar cases, you should set aside, on the 
part of the crown, without regard to their religious opinions, all persons whom, from 
the inquiries you have made, and the information you have received, you find to en- 
tertain political opinions according with those of the prisoner, and the associations by 
whom he is supported. I am clearly of opinion that to leave such persons on the 
jury, would be to defeat the administration of the law, and be totally inconsistent with 
the true principle of trial by jury, which is, that the jurors should be indifierent be- 
tween the crown and the prisoner,” 

It is a harsh thing to say of a government officer that in a 
criminal case he packed a jury; but such things have been 
known and done. And in this case, to use the interrogative 
style of the attorney-general, if this is not packing the jury, 
what is it? We do not mean to say that the crown bought up 
the jury, or tampered with them, or that any of the jurors had 
an “itching palm.”” We make no such assertion. We in- 
sinuate no such imputation. The respectable jurors would not 
have done so disreputable an act, nor the crown so silly a 
thing. But we do mean to say that when, in such a state of 
excitement as then existed in Ireland, when there were no 
neutrals, and the whole people were divided upon the single 
question of repeal, and that division went to the sword’s point, 
so that there was a deadly hostility between the repealers and 
the advocates of the Union, the crown-officer, in a criminal 
prosecution, selects his jury wholly from the party opposed to 
the prisoner, and known to be hostile to his opinions, if it is 
not technically packing a jury, it is an outrage upon justice, 
and makes the trial by jury not only a mockery but an instru- 
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ment of wrong. This was the error of the attorney-general, 
honest, no doubt, but caused by a mistaken notion of the ne- 
cessity of the case. The recollection of the three dissenting 
repealer-jurors in the cases of O’Brien and Meagher was heavy 
on him. Hence his new rule to the crown-solicitor, unsound 
in law, inequitable, and unjust. Had the jurors been selected 
** indifferently,’ and some of Mr. Mitchell’s political friends been 
upon the panel, what reason is there to suppose that an honest 
verdict would not have been rendered? And even had some 
eleven obstinate protestants stood out against one tenacious 
repealer, and the verdict been thus lost to the crown, the 
cause of justice, the trial by jury and the peace of the country 
would have been better secured than now. For whether the 
jury was packed or not, the Irish people believe that it was, 
and thus one other act of oppression and injustice, from their 
English foes, is burned into their memories, and the moral 
effect of the conviction lost. The crown got the verdict — was 
it worth its cost? If the agitators in Ireland must be arrest- 
ed, and convictions by juries are impossible, how much better 
is it for the crown to take the manly course it now pursues, 
and suspend the ‘ habeas corpus,” than to circumvent justice 
by management in the selection of the jury. The argument 
that the peace of the country demands the conviction of the 
offender, should never influence the government officer in the 
direction of the prosecution, nor be considered by the court 
when addressing the jury; for, in this way, justice is merged 
in expediency, and the sacred right of trial by jury is im- 
paired. 

In what we have said of the trial of John Mitchell, we have 
carefully refrained from expressing any opinion upon his politi- 
cal views or conduct. There was no occasion for it. The 
jurisdiction of the Reporter does not intrench upon the field of 
politics, nor would owr extremest abhorrence, or our most cordial 
assent have been relevant to the legal merits of the trial. 
These merits we have presented in full extracts from reports of 
the case in the English papers. Nor have we entirely ex- 
cluded extraneous matter. Had we confined ourselves closely 
to the record, the numerous episodes and side-scenes must 
have been omitted, and the temper and spirit of the trial would 
have been lost. 
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District Court of the United States, for the Western District 
of Virginia, Autumn Term, 1846. 


PRENTICE ET AL. v. ZANE. 


If the consideration of a note be fraudulent between the original parties, a subse- 
quent holder will be held to strict proof that he paid value for it. 

The exposition of the statutes of any state, by the courts of that state, is always re- 
garded as of binding authority in the construction of such statutes by courts of othe? 
States. 

The case of Swift v. Tyson, (16 Pet. 18,) explained. 

A promissory note or bill of exchange, which is made negotiable by the law of Penn- 
sylvania, and is transferred to the holder as collateral security, merely for an ante- 
cedent debt or liability, without notice of fraud, will not confer such a title on the 
holder as will exclude all equities between the maker and the payee, or any pre- 
vious holder. 

Tris was an action of debt brought on a promissory note, 
made by the defendant, payable to the order of James H. 
Johnson, in the following words : 

* $5437.59. Philadelphia, Nov. 28, 1836. 
“Five years after date, I promise to pay to the order of James H. Johnson, Five 

thousand four hundred and thirty-seven dollars and fifty cents, without detalcation, 

for value received. Piatorr Zane.” 

The suit was brought by the plaintiffs as indorsees of the 
payee ; Johnson and the defendant pleaded nil debet, in which 
the plaintiffs joined. Upon the trial of the cause, the jury 
found, by a special verdict, that the note was made in Philadel- 
phia; that the consideration was fraudulent ; that it was in- 
dorsed in blank, in Kentucky, by the payee and delivered be- 
fore maturity, to one Stivers, and by him delivered without 
indorsement to the plaintiffs, before maturity and without notice 
of the fraudulent consideration; and that there was a stat- 
ute in Pennsylvania which declared that a promissory note 
‘shall be held by the indorsee, discharged from any claim 
of defalcation or set-off by the drawers or indorsers thereof ; 
and the indorsee shall be entitled to recover against the drawer 
and indorser, such sum as on the face of said note, or by 
indorsements thereon, shall appear to be due.”’ The other per- 
tinent facts found by the special verdict appear in the decision 
of the judge. 

The parties further consented that the court should look 
to and regard the decisions of the courts of Pennsylvania, as 
found in the printed reports of that state, to avail as much, 
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as if the same were found by the special verdict, and to have 
such weight as in the opinion of the court they were entitled 
to. They further agreed, in the same form, to waive all objec- 
tions to the verdict on account of its finding, in part, evidence, 
and not facts, and that the court, in deciding thereon, may 
make all just inferences and conclusions of fact and law from 
the evidence and facts therein stated, and the decisions afore- 
said, which, in the opinion of the court, a jury ought to draw 
therefrom, if the same were submitted to them upon the trial 
of the cause. And, finally, that the above agreement should 
be made a part of the record in this suit. 

Moses C. Good, for plaintiff. 

Z. Jacob and Daniel Lamb, for defendants. 


Brockensrovuan, J. It will be seen, from the condensed 
statement of the propositions established by this special verdict, 
that the jury have submitted to the court, as conclusions of 
fact and law, to be deduced from the deposition and record re- 
ferred to in the fourth and fifth propositions stated above, the 
important question whether any, and if any, what valuable con- 
sideration was paid: (1,) by Stivers to the payee, Johnson, for 
the indorsement of the note to him, and (2,) by the plaintiffs to 
Stivers for the delivery of the note, without indorsement, to 
them. Inasmuch, therefore, as the special verdict is incom- 
plete until the conclusions of fact and law are drawn by the 
court, I will, in the first place, state those conclusions, and 
will then treat them as a part of the finding of the jury, in 
discussing the important and interesting legal questions pre- 
sented by this record. 

1. And, first, as to the question of consideration for the trans- 
fer of the note by the payee, Johnson, to Stivers, the first 
holder. The jury have found by their verdict that no evidence 
was submitted to them that Stivers paid any consideration for 
the indorsement of the note to him unless the same should be 
inferred from the matters stated in the verdict; or, in other 
words, unless the law requires that the payment of value by 
Stivers should be inferred from the mere fact of the indorse- 
ment. 

Now, while it is a perfectly well-established principle of the 
law merchant that every indorsement of commercial paper does, 
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prima facie, import that it was made for value, the exception 
to the principle is equally well settled that this presumption of 
law ceases when it is shown that the consideration was fraudu- 
lent between, the original parties, and, in such case, the 
holder is held to strict proof that he paid value for it. Story 
Prom. Notes, § 196; Chitt. Bills, 69. The case here comes 
fully within the operation of the exception. The verdict finds 
that the consideration was fraudulent between the original par- 
ties, and the onus was thus cast upon the plaintiffs to show by 
positive evidence that Stivers did, in fact, pay valuable con- 
sideration for the indorsement to him. The plaintiffs having 
failed to adduce such proof, I am bound to draw the conclu- 
sion that the indorsement of this note by Johnson to Stivers 
was without consideration. De non existentibus et non appa- 
rentibus eadem est lex. 

2. As to the question of consideration paid by the plaintiff 
to Stivers for the delivery of the note to them, the deposition 
and record, which are incorporated with the special verdict, 
establish that no present value was paid by the plaintiffs to 
Stivers in consideration of the delivery and transfer of the 
note to them ; that the note in question was delivered by Stivers 
to the plaintiffs, along with other securities to a large amount, 
as collateral security to indemnify said plaintiffs on account of 
antecedent debts of Stivers, paid by plaintiffs as his sureties, 
and antecedent liabilities, for the discharge of which they were 
also responsible as sureties of Stivers, and that said note was 
not delivered by Stivers to them in payment of any such debts 


and liabilities. 
The first question which presents itself upon the record for 


the consideration of the court is, — By what law are the rights 


of the parties to this controversy to be governed? Are they to 
be governed by the laws of Pennsylvania, where the contract 
was made ?—by the laws of Kentucky, where the note was 
indorsed? or, by the laws of Virginia, where the action is 
tried ? Upon this preliminary inquiry I feel no difficulty what- 
ever in determining that the law of Pennsylvania must govern ; 
for it is clear that the rights of the holder are not governed 
by the law of the place where the indorsement is made, or the 
law of the forum where the action is brought, but by the law 
of the country where the bill is drawn, if it is either payable 
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there, or payable generally. Story’s Confl. of Laws, § 317, 
332, 353; Story on Bills, § 161, 163, 164, 167-169. It is 
needless to multiply authorities upon this point since it is con- 
ceded by the counsel on both sides that the law of Pennsylvania 
must determine this controversy. If it were not so, indeed, 
the claim of the plaintiffs to recover could not be entertained a 
moment here, for the fact that this note was fraudulently, and 
without consideration, obtained by the payee from the maker, 
having been found by the verdict, this original taint would, by 
the laws of Virginia, and I presume of Kentucky also, adhere 
to it into whatever hands it might pass, the note sued on not 
being commercial paper by the laws of those states, but a mere 
chose in action, subject to all the equities of the antecedent 
parties. If the plaintiffs can recover here, therefore, it must 
be in virtue of the negotiable character imparted to this instru- 
ment by the Pennsylvania statute, and of their having acquired 
it for valuable consideration, without notice of the fraud, before 
its maturity, in the usual course of business. 

How, then, are we to determine what is the law of Penn- 
sylvania as applicable to the case at bar, and where are we to 
look for it? It is contended by the counsel for the plaintiffs, 
that we must seek for it alone in the statute itself, and that this 
statute having made such instruments as that sued on negotia- 
ble, they become ipso facto subject to the law-merchant, as that 
law is expounded and enforced by the courts of law throughout 
the commercial world, and that the decisions of the courts of 
Pennsylvania in exposition of this statute are only entitled to 
respect so far as they are in conformity with these universal 
principles of commercial law. This proposition is controverted 
by the counsel for the defendant, and they insist that inasmuch 
as the commercial character of the note, which is the foundation 
of this suit, is imparted to it exclusively by an express statute 
of Pennsylvania, the construction and exposition of that state, 
given by the courts of that state, must be received, in every 
other forum, as part of the law itself. 

If this question were now presented for the first time in a 
court of justice, I could feel no difficulty in recognizing the doc- 
trine contended for by the counsel for the defendant. But it 
is in truth no longer an open question, and has been repeatedly 
decided by the supreme court of the United States, as I will 
now proceed to show. 
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In the case of Elmendorf vy. Taylor, (19 Wheat. 159,) 
MarsHa..L, C. J. says, “ This court has uniformly professed its 
disposition, in cases depending upon the laws of a particular 
state, to adopt the construction which the courts of the state 
have given to those laws. ‘This course is founded on the prin- 
ciple, supposed to be universally recognized, that the judicial 
department of every government, where such department ex- 
ists, is the appropriate organ for construing the legislative acts 
of that government. ‘Thus, no court in the universe, which 
professed to be governed by principle, would, we presume, un- 
dertake to say, that the courts of Great Britain, or of France, 
or of any other nation, had misunderstood their own statutes, 
and therefore erect itself into a tribunal which should correct 
such misunderstanding. We receive the construction given 
by the courts of the nation as the true sense of the law, and 
feel ourselves no more at liberty to depart from that construc- 
tion than to depart from the words of the statute. On this 
principle the construction given by this court to the constitu- 
tion and laws of the United States is received by all as the 
true construction ; and, on the same principle, the construction 
given by the courts of the several states to the legislative acts 
of those states is received as true, unless they come in conflict 
with the constitution, laws, or treaties of the United States. If 
then this question has been settled in Kentucky, we must sup- 
pose it to be rightly settled.” 

In the case of Green v. Lessee of Neal, (6 Pet. 296,) a sum- 
mary of the decisions of the supreme court on this question is 
given by McLean, J. He says: ‘ [t may be proper to exam- 
ine in what light the decisions of the state courts, in giving a 
construction to their own statutes, have been considered by this 
court. 

* In the case of McKean v. De Lancy’s Lessee, reported in 
5 Cranch, 22, this court held that the acknowledgment of a 
deed before a justice of the supreme court, under a statute 
which required the acknowledgment to be made before a justice 
of the peace, having been long practised in Pennsylvania, and 
sanctioned by her tribunals, must be considered as within the 
statute.” 

The chief justice, in giving the opinion of the court in the 
case of (Bodley v. Taylor,) 5 Cranch, 221, says, in reference 
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to the jurisdiction of a court of equity: ‘* Had this been a case 
of the first impression, some contrariety of opinion would, per- 
haps, have existed on this point. But it has been sufficiently 
shown, that the practice of resorting to a court of chancery in 
order to set up an equitable against the legal title, received in 
its origin the sanction of the court of appeals, while Kentucky 
remained a part of Virginia, and has been so confirmed by an 
uninterrupted series of decisions as to be incorporated into their 
system, and to be taken into view, in the consideration of every 
title to lands in that country, such a principle cannot now be 
shaken.” ' 

“In the case of Taylor v. Brown, (5 Cranch, 255,) the 
court say, in reference to their decision in the case of Bodley 
v. Taylor, ‘ this opinion is still thought perfectly correct in 
itself. Its application to particular cases, and, indeed, its 
being considered as a rule of decision in Kentucky titles, will 
depend very much on the decisions of that country. For, in 
questions respecting titles to real estate, especially, the same 
rule ought to prevail in both courts.” 

‘In 9 Cranch, 87, the court say, ‘ that in cases depending 
on the statute of a state, and, more especially, in those respect- 
ing titles to lands, the federal courts adopt the construction of 
the state where that construction is known, and can be ascer- 
tained. And in 5 Wheat. 279, it is stated that the supreme 
court are uniformly under a desire to conform its decisions to 
those of the state courts, on their local laws.” 

In 7 Wheat. 361, the court again declare that ‘ the statute 
laws of the states must furnish the rule of decision to the fed- 
eral courts, as far as they comport with the constitution of the 
United States, in all cases arising within the respective states ; 
and a fixed and received construction of their respective statute 
laws, in their own courts, makes a part of said statute law.” 

‘* Ina great majority of the causes brought before the federal 
courts, they are called on to enforce the laws of the states, and 
it would be a strange perversion of principle if the judicial ex- 
position of those laws by the state tribunals, should be disre- 
garded. These expositions constitute the law, and fix the rule 
of property. Rights are acquired under this rule, and it reg- 

ulates all the transactions which come within its scope.” 

Many other decisions of the supreme court to the same point, 
18* 
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might be cited, but those already referred to are quite sufficient 
to show, that in construing the statute law of a state, the ex- 
position given of it by the courts of the state, is always regarded 
as of binding authority ; or, to use the emphatic language of 
some of the cases, is always regarded as part of the law itself. 
I have been more full in my citations upon this point because it 
was seriously contended by the counsel for the plaintiffs, that 
in the case at bar, the exposition given of this particular statute 
for a long series of years, by the courts of Pennsylvania might 
safely and properly be rejected by this court ; and, especially, 
because the counsel supposed that he was sustained in this 
position, by certain expressions quoted from an opinion delivered 
by the late distinguished Justice Story, in the case of Swift v. 
Tyson, (16 Peters, 18.) I do not, however, so read the opin- 
ion of Judge Story. In that case, a holder of a bill of exchange, 
who had received it in payment and in extinguishment of an 
antecedent debt, brought a suit against the acceptor in New 
York. ‘The consideration on which the bill was accepted had 
failed, but the plaintiff had received it bona fide, and without 
notice of the fraud before its maturity, and it appeared that 
some of the New York cases denied that an antecedent debt 
was a sufficient consideration to shut out the equities of the 
original parties in favor of the holder. And the question dis- 
cussed by Judge Story on this branch of the case was, whether 
in such a case as that, resting, not on the construction of a local 
law of New York, by the courts of the state, but on the gen- 
eral principles of commercial law, the decisions referred to, in 
conflict as they were, with the later decisions of their own 
courts, and with the weight of authority elsewhere, were bind- 
ing upon the supreme court? In discussing this question, the 
Judge says: “ But, admitting the doctrine to be fully settled 
in New York, it remains to be considered whether it is obliga- 
tory upon this court, if it differs from the principles established 
in the general commercial law. Jt is observable that the courts 
of New York do not found their decisions upon this point upon 
any local statute, or positive, fixed, or ancient local usage ; but 
they deduce the doctrine from the general principles of com- 
mercial law.” And, again, on the same page he says: “ The 
laws of a state are most usually understood to mean the rules 
and enactments promulgated by the Legislative authority thereof, 














U. S. District Court, Virginia. °11 


or long established local customs having the force of laws. In 
all the various cases which have hitherto come before us for de- 
cision, this court have uniformly supposed that the true inter- 
pretation of the 34th section” (referring to the judiciary act 
of 1789,) “limited its application to state laws strictly local, 
that is to say, to th? positive statutes of the state, and the con- 
struction thereof adopted by the local tribunals, and to rights 
and titles to things having a permanent locality, such as the 
rights and titles to real estate, and other matters immovable and 
infraterritorial in their nature and character. It never has 
been supposed by us that the section did apply, or was designed 
to apply to questions of a mere general nature, not at all de- 
pendent upon local statutes, or local usages of a fixed and per- 
manent operation.”” Now these expressions of Judge Story, 
so far from sustaining the position contended for by the plain- 
tiff’s counsel, do unquestionably “exclude the conclusion ”’ 
that this court can, in construing this Pennsylvania statute, 
reject the exposition given of it by her own courts. They do, 
by necessary intendment and inevitable implication, declare 
that that exposition is obligatory upon this court. Here we 
have what was wanting in the New York case, “a positive 
statute of a state,” to direct us; here we have “ the construe- 
tion of the local tribunals thereof” to guide us, and to reject 
that guide would not only be unreasonable and presumptuous 
in itself, would not only be inconsistent with the often promul- 
gated opinions of the supreme court of the United States, but 
in derogation of the very authority cited by the plaintiff’s coun- 
sel, to justify us in shutting our eyes to the steady lights which 
glow on so many pages of the Pennsylvania Reports. 

Having thus established, as I think, that in construing the 
act of Pennsylvania, I am bound to adopt the exposition given 
of it by her own courts, I will now briefly review some of the 
leading cases decided in the Pennsylvania courts on this sub- 


ject, and in doing so, I shall limit myself to an examination of 


such cases as involve the precise question presented by this 
record, viz., whether a promissory note, or bill which is made 
negotiable by the law of that state, and is transferred to the 
holder as collateral security merely, for an antecedent debt or 
liability, without notice of fraud, confers such a title on the 
holder as will exclude all equities between the maker and payee 
or any previous holder ? 


























212 Recent American Decisions. 


The case of Petrio vy. Clark et al. (11 Serg. & Rawle, 377,) 
was this. A promissory note was indorsed in blank to exee- 
utors for goods purchased of them, which were part of the 
assets in their hands. One of the executors, without the 
knowledge of the other, being indebted to the plaintiff on his 
own promissory note of nearly the same amount, after his own 
note became due, made an arrangement with the plaintiff, by 
which his own note was taken up by a new note, and the note 
which had been received by the executor for the goods of his 
testator, was handed over with the blank indorsement of the 
payee asa collateral security for the payment of this debt. 
The plaintiff was entirely ignorant of the cireumstances under 
which the latter note came into the hands of the executor. As 
the case presents nearly the identical question involved here, 
and as the opinion covers the whole ground, I shall present the 
view of Judge Gibson in his own language. He says: “ In 
regard to a pledge there is a decisive difference between the 
pawning of a security for an antecedent debt, and the pawning 
of it for money advanced at the time. As to the first, all the 
cases agree that the interest of the pawnee is defeasible by 
creditors, or legatees ; and as to the second, the validity of the 
contract depends on all those considerations that would affect 
an absolute sale under like circumstances; that is, where it 
appears the pawnee knew that the money was obtained for 
purposes foreign to the executor’s duty, the transaction is to 
be regarded as collusive. ‘Then to come to the facts of the 
case before us: The note, on which suit is brought, was 
indorsed to the executors in blank, for goods purchased of 
them, which were part of the assets, and the note itself was, 
consequently, assets in their hands. The executor who had 
this note in possession, was indebted to the plaintiff on his own 
promissory note, to nearly the same amount, and after his note 
became due, made an arrangement with the plaintiff by which 
it was taken up, and a new note at five months substituted in 
its stead, and as the note on which the suit is brought was 
handed over with the blank indorsement of the payee as col- 
lateral security for the payment of this debt, the other execu- 
tor being no party to the transaction, and the plaintiff being 
entirely ignorant of the circumstances under which the note in 
question came to the hands of the executor. On this naked 
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statement of facts it will be seen that collusion is altogether out 
of the case, and that the question is, whether the plaintiff is to 
be considered a holder for value. If the note had been de- 
livered to him in discharge of the debt, there would be no diffi- 
culty in saying, in the absence of collusion, that taking it in 
the usual course of business as an equivalent for a debt that is 
given up, would be a purchase of it for valuable consideration. 
But as it appears in the bill of exceptions, that it was given in 
pledge for securing an antecedent debt, which was not dis- 
charged but suffered to remain, and as it does not appear that 
money was advanced, or any act done, that would in law be a 
present consideration, the case presented was against the plain- 
tiff. The evidence therefore, prima facie, made out a defence ; 
although it might, I apprehend, have still been shown on the 
other side, that the plaintiff had a right to recover, provided 
he had been able to prove that time was given in consideration 
of obtaining the note in question, as security for the debt, and 
that in consequence, the debt was lost. The giving of time 
would be a present, and a valuable consideration, and a pledge 
in these terms would be the same as a pledge for money paid 
down. There is nothing in the commercial nature of the 
security to vary the nature of the transaction. Where the 
holder of a note or bill has not paid value for it, he is in privity 
with the first holder. Collins vy. Marten, (1 Bos. & P. 651.) 
There is a difference, too, between a note regularly negotiated, 
which always supposes a consideration, and a note placed like 
the present, in the hands of a creditor merely as a security, 
which, in this respect, stands exactly as it would if it were a 
bond, that is, as a mere pledge subject in the hands of the 
holder to every equity that could be set up against it in the 
hands of the person from whom he obtained it. Roberts et al. 
v. Eden, (Boss. & P. 398.) In this respect, equity and the 
commercial law perfectly agree, both being founded in princi- 
ples of reason as well as convenience. The question then is, 
whether the plaintiff is a holder for value; and as the case 
stands on the bill of exceptions, the evidence went directly to 
prove that he was not.” 

This doctrine is fully recognized in the case of Walker v. 
Geisse, (4 Wharton, 258.) 

In Depeau vy. Waddington, (6 Whar. 233,) the doctrine is 
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again affirmed, and the leading case of Petrie v. Clark is cited 
and approved. In delivering the opinion of the court, Judge 
Rogers says: “It has been repeatedly held, that a collateral 
security for a preéxisting debt, without more, is not such a con- 
sideration as will give title to the holder ; yet if there is a new 
and distinct consideration, the holder is a purchaser for value, 
and as such protected from a defence which would have been 
available between the original parties. It seems to me, there 
would be no great difficulty in proving that it would have been 
better not to have restrained the negotiability of paper bona fide 
pledged as a collateral security for a debt; but on this point 
the law is settled. Without making a parade of learning and 
research by the citation of numerous authorities, foreign and 
domestic, ancient and modern, it is sufficient to refer to Petrie 
v. Clark, (11 Serg. & R. 377,) where both points are ruled.” 

The same point is said to be again affirmed in Jackson v. 
Polack, (2 Miles, 362,) decided in 1840, but the book is not 
in the state library at Lewisburg, and I have not had access to 
it elsewhere. 

From the review of the Pennsylvania cases, it is clear that 
the law, as there settled, entitles the defendant here to the 
benefit of his original equities against the payee ; and since the 
fraudulent procurement of this note by the payee is a fact 
found by the special verdict, I must render judgment thereon 
for the defendant. I should not hesitate to do so in this case, 
even if it were true, as contended by the plaintiffs’ counsel, 
that the case of Swift vy. Tyson, was in direct opposition to the 
proposition established by the series of Pennsylvania cases, for 
J insist that if the point had been ruled differently by the su- 
preme court, in reference to a New York contract, that court 
would yet be constrained, by the principles admitted by Judge 
Story, cited elsewhere in this opinion, to conform their decision, 
in a case arising under a local statute of Pennsylvania, to the 
decisions of the courts of that state in exposition of that statute. 
But there is in truth, no such conflict as is supposed. The 
point settled by the supreme court in Swift v. Tyson, is simply 
this, that a bona fide holder of an accepted bill of exchange, 
who receives it from his immediate indorser in payment of an 
antecedent debt, and who, in receiving the bill, surrenders the 
security for the old debt, (and in that case another party was 
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bound for the debt,) is a purchaser of the bill for value, and is 
entitled to recover the amount thereof from the acceptor, to the 
exclusion of all equities against the drawer. This is admitted 
to be clear law by the Pennsylvania cases themselves, and I 
have certainly no disposition to controvert it. It is true, that 
in delivering his opinion in the case of Swift v. Tyson, Judge 
Story affirms the law to be, “ that a bona fide holder, taking a 
negotiable note in payment of, or as security for, a preéxisting 
debt, is a holder for a valuable consideration, entitled to pro- 
tection against all the equities between the antecedent parties,” 
but the alternative branch of the proposition applied to a ques- 
tion dehors the record, and is clearly an obiter dictum. It 
was so regarded by Mr. Justice Catron, who, while he concur- 
red in the conclusion of Judge Story, protested against com- 
mitting himself to a point not made by the record. It is 
believed that no adjudged American case goes the length of 
deciding that the transfer of a negotiable instrument as collate- 
ral security merely, confers such a title on the holder as will 
bar the equities of the maker against the previous parties. 
None such are cited by Judge Story, and he refers to some 
modern English cases in support of this extension of the doc- 
trine which, however, seem to rest rather on the usages of the 
bankers of London than on the general principles of commercial 
law. 

If the reasoning above presented is sound as to the binding 
character of the decisions of the courts of Pennsylvania on the 
principal point involved in this record, then there is absolutely 
an end of the question, since it has been shown that those deci- 
sions are entirely uniform and consistent in denying that a 
transfer of commercial paper, not in payment of an antecedent 
debt, but merely as collateral security for it, constitutes the 
creditor a holder for value so as to exclude the equities between 
the antecedent parties ; and I may add, that I the more cheer- 
fully defer to the authority of those decisions, that I am per- 
suaded they rest on grounds of the most solid reason. But 
even if they did not possess any such high claim to the respect 
of this court, and it were conceded that the question must be 
determined here by the general principles of commercial law, 
as expounded by the courts of England and the United States, 
other than Pennsylvania, it is not perceived that the concession 
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would benefit the plaintiffs. Without entering here upon a 
tedious analysis of the numerous authorities cited in the argu- 
ment of this cause, it is deemed sufficient to state, that the 
cases of De la Chaumette y. The Bank of England, (A7 C. L. 
R. 356,) and Bell vy. Lent, (24 Wend. 230,) are precisely i in 
point, to show that the law, as settled in Pennsylvania, is in 
perfect harmony with the principles of commercial law, as those 
principles are understood and expounded in the highest courts 
of England and New York. The authority of these cases is not 
impugned by any of the authorities cited by the counsel for the 
plaintiffs. The same doctrine is fully recognized in Clark vy. 
Flint, (22 Pick. 248); Dickenson vy. Tillinghast, (4 Paige, 


_ 


221); Bay v. Coddington, (5 Johns. Ch. R. 56); Codding- 
ton v. Bay, (20 Johns. R. 643); Wardell vy. Howard, (9 
Wend.) ; and the very modern case of Stalker vy. McDonald, 
(6 Hill, 95.) 

The only remaining authority which I propose to cite in sup- 
port of the views taken of this case, is the decision of the court 
of appeals of Virginia, in the very case at bar. The action on 
this note was originally brought in the circuit superior court 
for Ohio county ; and it affords me pleasure to add that, in 
pursuing my investigations of the questions of law arising on 
this record, I have derived much aid from the luminous and 
well-reasoned opinion of Judge Fry, in the state court. It is 
true, that the court of appeals reversed the decision of Judge 
Fry, and set aside the special verdict found by the jury; but 
the decision of the appellate court turned alone upon the sup- 
posed defect of the special verdict, in not finding whether the 
indorsement from the payee to Stevens, was for value. It is 
believed that the defect, if it be one, in the special verdict 
found in the state court, is remdied by the finding of the evi- 
dence, in the case at bar, from which, by an agreement between 
the parties, the court is authorized to deduce the conclusion of 
fact instead of the jury; a course which seems to be in con- 
formity with bos well-settled English practice. See the cases 
of Dixon vy. Yates, (27 E. Com. Law R. 87); Blanchard v. 
Bridges, (31 Tb. 50) ; ; Magrath y. Hardy, (33 Tb. 536); and 
Holderness y. Collinson, (14 Ib. 31.) The court of appeals 
have not favored us with the reasons on which their judgment 
was based; but the conclusion is, I think, inevitable from the 
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judgment itself, that the court was of opinion, that the fraud, 
having been established on the part of the payee, it was incum- 
bent on the plaintiffs to show that Stevens paid value for the 
note ; else the failure to show consideration, could not have 
been deemed a defect in the verdict. 

My conclusion upon the whole case is, that the law arising 
upon this special verdict is for the defendant; and judgment 
is rendered accordingly. 





Circuit Superior Court of Law and Chancery of Virginia, 
Accomae County, October Term, 1847. 


Ker’s ADMINISTRATOR v. SNEAD ET AL. 


In the absence of a provision for accumulation, a trustee will not be charged with 
compound interest, merely because he has mingled the trust funds with, and used 
them as his own, without making an investment. 

The English cases on the subject of interest against trustees examined, and Raphael 
v. Boehm, 11 Vesey, 92; 13 Ib. 407-590, explained. 

A committee of a lunatic who has accounted fairly, and conducted himself bona fide 
in the management of the funds and property of the lunatic, and who has used the 
property as his own, but without investment in any trade or speculation, should be 
charged with simple interest only. 


THE opinion of the Court was delivered by 

ScarBurGH, J. The commissioner’s report has presented 
the defendant Snead’s accounts as committee of the plaintiff’s 
intestate, under a variety of aspects. No exception has been 
filed by either party, and it devolves upon the court to decide 
which statement of the account shall be adopted. 

The only question argued at the bar, and the main question 
in this cause, is, whether the defendant Snead shall be charged 
with compound interest. 

One of the cases relied upon in argument in favor of this 
charge, is that of Garrett v. Carr, (1 Rob. R.196.) The hia- 
bility for compound interest in that case arose under our statute 
concerning guardians; and that decision being merely a judi- 
cial exposition of that statute, can only be regarded as author- 
ity in cases between guardian and ward, or those who are 
VOL 1.—NO. V. — NEW SERIES. 19 
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looked upon as occupying that relation to each other. We 
have no statutory regulations concerning committees of lunatics 
at all analogous to those concerning guardians ; and Garrett y. 
Carr is, therefore, no authority in this case. 

Our statute concerning idiots and lunatics is entirely silent 
as to the rendition of accounts by committees. No mode is 
therein pointed out in which they shall render their accounts ; 
nor is any time fixed for that purpose, or any court named, to 
which such accounts are to be returned. Nor have we any 
rules of court, or judicial decisions regulating these matters. 
It seems to me, therefore, that the principles by which those 
accounts are to be governed, at least as it respects the point 
now to be considered, are those ordinarily recognized and acted 
upon by courts of equity in cases of trustees generally. 

I do not think it necessary to go back to the earlier cases in 
the English courts, and give a history of the course which has 
been pursued by them, in relation to the accountability of trus- 
tees for interest. This has been done by Chancellor Kent, in 
the case of Schieffelin v. Stewart, (1 Johns. Ch. R. 420,) and 
Hoffman, in his Masters in Chancery, 78-108. 

Chancellor Kent, in his Commentaries, lays down the rule to 
be, that trustees are to be charged with compound interest in 
eases of “ gross delinquency.” 2 Kent’s Com. 5th ed. 251. 

This rule, however, is too vague and indefinite to be at once 
a safe and a sufficient guide in any case whatever. Conceding 
it to be sound as a general rule, still its terms are too broad to 
lead to any particular result. Upon every attempt to make 
application of it, the question of necessity arises, what is “‘ gross 
delinquency ?”’ and immediately resort must be had elsewhere 
for its solution. 

Judge Story lays down the doctrine in a different form. 
“In some cases,” he says, ‘‘ courts of Equity will even direct 
annual or other rests to be made ; the effect of which will be 
to give to the cestui que trust the benefit of compound interest. 
But such an interposition requires extraordinary circumstances 
to justify it. Thus, for example, if a trustee, in manifest vio- 
lation of his trust, has applied the trust funds to his own benefit 
and profit in trade ; or has sold out the trust stock, and applied 
the proceeds to his own use; or has conducted himself fraud- 
ulently in the management of the trust funds ; or has wilfully 
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refused to follow the positive direction of the instrument creating 
the trust, as to investments ; in these, and the like cases, courts 


of Equity will apply the rule of annual or semi-annual rests, if 


it will be most for the benefit of the cestui que trust.” 2 
Story Eq. Jur. § 1277. 

It will be found, however, upon examination of the decisions, 
that the doctrine as laid down by Judge Story, is fully as broad 
as those decisions will sanction and sustain. But 1 do not mean 
to question the soundness of any of his propositions. They 
are, it is probable, when properly understood, entirely consis- 
tent with, and fairly deducible from, the adjudicated cases : 
at least, those of modern times. 

I propose, therefore, briefly to notice some of the more pro- 
minent cases. 

The strongest case in the English books in favor of charging 
trustees with compound interest, is Raphael vy. Boehm, (11 Ves. 
92); S. C. 13 Ves. 407, 590. 

In that case the testator gave to each of his executors a 
legacy declaring, that such legacy should be in full for the 
trouble they might have in performing the duties in his will ; 
and that they should not have any claim for commission, or 
derive any advantage from keeping in their possession any 
sums of money, without duly accounting for the legal interest 
thereof. He then disposed of the residue upon certain trusts 
for his children ; and directed that the interest of the portions, 
or such part as his executors should deem sufficient, should be 
applied to the maintenance and education of each child respect- 
ively; and the surplus of such interest, if any, should be 
accumulated for the benefit of such child respectively, and 
make part of his or her estate. 

The executor used the money in his trade, (1 Madd. R. 167) 
and was held liable for compound interest. 

In this case it will be perceived, there was an express trust 
for accumulation, which the executor, by the very acceptance 
of his office, undertook to perform ; and he was made account- 
able for compound interest for a wi/ful breach of his under- 
taking. At all events, the case decides no stronger principle. 
It was, in truth, not a mere case of failure to perform the 
trusts; or, to use the language of Sir Thomas Plumer in Jebbs 
v. Carpenter, (1 Madd. R. 167, Ist Am.ed.; Eng. ed. 299,) of 
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negligence ; but of misfeasance or corruption, in applying the 
funds to the executor’s own use in trade ; thus making the 
case of a wilful refusal to follow the positive directions of the 
instrument, creating the trust, as to investments, mentioned by 
Judge Story. 

I dare say, that in modern times, this case would be fol- 
lowed as an authority for charging compound interest, upon 
the single ground of failure to accumulate, according to the 
express directions of the trust. But I am not called upon to 
decide whether it could be legitimately extended thus far 
or not. 

However reasonable this decision may seem, it has not 
escaped censure ; and in the very next case, which followed it, 
a different doctrine was acted upon; at least a mere failure to 
execute an express trust for accumulation was not held suffi- 
cient to authorize the charge of compound interest against the 
trustee. I refer to the case of Domford v. Domford, (12 
Ves. 127.) 

That case is sometimes referred to in elementary books and 
by the bench, as an authority in favor of compound interest. 
Chancellor Kent himself does this in the case of Schieffelin v. 
Stewart. This has arisen from the very meagre manner, in 
which Mr. Vesey has reported that case. He states it as a 
case, in which rests were directed; and hence it has been 
inferred that it was a case of compound interest. But Sir 
Thomas Plumer examined the register’s book, and from that 
supplied the omissions of Mr. Vesey. In Tebbs v. Carpenter, 
he gives us the words of the will, and of the order made by 
the master of the rolls in Domford vy. Domford. From these 
it is plain, not only that compound interest was not allowed, 
but that Sir William Grant was right in saying, that the direc- 
tion to accumulate was as imperative in that case as it was in 
Raphael v. Boehm. 

Considering, then, the latter as a case sanctioning the doc- 
trine of charging compound interest against a trustee for 
merely failing to make investments according to the express 
directions of the trust, it is certainly in direct conflict with 
Domford vy. Domford. But if we go further, and, to make a 
case to authorize the charge of compound interest, require the 
bad faith, of which the executor was guilty in Raphael y. 
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Boehm, in appropriating the trust funds to his own benefit in 
trade, then there is entire consistency between the two cases. 
And I think it will be found that there is not a single English 
case, in which compound interest has been allowed, where some 
such mala fides did not appear. ‘The doctrine upon this point, 
as stated by Judge Story, I have already remarked, does not 
seem to embrace the case of mere negligence, but only the 
case of a wilful refusal to follow the positive directions of the 
trusts. 

The next case is Ashburnham vy. Thompson, (13 Ves. 402.) 
Sir Thomas Plumer there speaks of that case : ‘‘ It is reported 
by Mr. Vesey, and I have been furnished with a MS. note, 
by one of the counsel in the cause. There, the executors had 
kept a balance in their hands for twenty years, and had em- 
ployed the money for their own advantage. It was pressed 
that compound interest should be given, as in Raphael y. Boehm, 
aud it was urged in argument, that if the executors had made 
compound interest, and only four percent. was charged in respect 
of the balances in their hands, they would be benefited nearly 
as much as the cestui que trust ; but the master of the rolls 
said, ‘I think there is no ground for computing interest upon 
the balances out of the common way.’”’ See 1 Madd. Ch. R. 
168. 

It is difficult to ascertain, from Mr. Vesey’s report of Ash- 
burnham v. Thompson, what was done in that case; and I 
have, therefore, given Sir Thomas Plumer’s account of it. I 
will only add that the balances kept by the executors in their 
hands, in that case, were, on an average, over £1000, (nearly 
$5000.) 

It will be observed that even in that strong case, the court 
not only refused compound interest, but actually directed that 
only four per cent. should be charged against the executors. 
But there was, in that case, no express trust to accumulate, 
and no fraud. 

The next case, which I shall mention, is that of Tebbs vy. 
Carpenter. 

This, Chancellor Kent says, is the only English case, in 
which the doctrine laid down by him has been directly ques- 
tioned and condemned. I have already shown how difficult it 
is to deny what his doctrine is; but if he is to be understood 
19* 
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as stating that it is the only case in which Raphael v. Boehm 
has been assailed, he does not, I think, speak with his usual 
accuracy. 

In Tebbs v. Carpenter, the vice-chancellor takes a distine- 
tion between negligence and misfeasance, or corruption, in 
executors, a distinction which, he thinks, is warranted by all 
the authorities. “ If,’ he says, “the executor has balances 
which he ought to have laid out, either in compliance with the 
express directions of the will, or from his general duty, even 
where the will is silent on the subject, yet if there be nothing 
more proved in either case, the omission to lay out amounts 
only to a case of negligence, and not of misfeasance.”” And 
that being in his opinion a case of negligence, he directed that 
the executor should be charged with only four per cent. 

I have already shown how necessary the principle, thus 
recognized by the vice-chancellor, is, to enable us to reconcile 
the cases of Raphael vy. Boehm and Domford v. Domford ; 
and I think it will be found to run through all the subsequent 
cases. It manifestly has its foundation in motives of public 
policy, which would equally guard against the danger of de- 
terring honest men from accepting such offices, by too much 
rigor, and of inducing dishonest men to seek them for gain, 
by an undiscriminating leniency. 

Even in the case of gross breach of trust, compound interest 
is often refused. The cases of Crackett v. Bethune, (1 Jac. & 
W. 566,) and the Attorney General vy. Solly, (2 Sim. 515, 
2 Con. Ch. Rep.) are cases of this character. 

In Crackett v. Bethune, the testator directed by his will, 
that his personalty, consisting in part of £2600, three per 
cents, should be laid out in the funds for the benefit of his 
wife and children. The executor, instead of performing the 
trusts of the will as to investments, unnecessarily sold out the 
stock, kept large balances in his hands for eight or nine years, 
and resisted the payment of debts by a false pretence of out- 
standing demands. It was contended that five per cent. interest 
should be charged, with annual rests. But the master of the 
rolls held that it was a case that came within the rule of 
charging five per cent., but not a case for rests. ‘“ For this 
purpose,” he said, “ the court has always expected the case to 
go much farther.” 
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Now this decision was made in the year 1820, long : fter the 
ease: of Laphael vy. Boehm, and Stackpoole v. Stackpoole, 
(3 Dow. P. C. 209,) hereafter noticed, were deeved. Lt was, 
as was said by the master of the rolls, a very strong case, not 
merely of negligence in not investing the fund, but of gross 
misconduct and breach of trust in having sold it out. 1 Jac. 
& W. 568. 

In the Attorney General vy. Solly, the defendant was a 
trust-e of a charit ; estate, and paid the balances of the rents 
received by him into a mercantile house, in which he was a 
partner. He was charged with interest at five per cent., be- 
cause he had used the money in his trade, but compound 
interest was refused. This decision was made in the year 
1829. ; 

In the Attorney General vy. Solly, the vice-chancellor said, 
that Raphael vy. Boehm is an excepted case; and that he 
never could understand upon what principle Lord Eldon con- 
firmed the master’s report in that case. 

And I will here add what was said by Lord Brougham in 
Docker v. Somes, (2 Mylne & K. 155; 8 Eng. Ch. R. 172,) 
concerning the case of Raphael v. Boehm. We said: “ All 
the judges, who have mentioned this decree, have considered it 
as severe: and certainly it proceeded from a strong feeling in 
the court that a breach of trust had been committed, so ag- 
gravated as to call for the most severe visitation.” And in 
the same case, he said, that Raphael vy. Boehm is always cited 
to be doubted and disapproved. 

It seems to me, therefore, that greater caut‘on ought to be 
observed in extending the doctrines of Raphael y. Boehm, to 
cases not falling precisely within its circumstances. 

I will now mention two other English cases, in which com- 
pound interest was directed against trustees. They are the 
eases of Walker v. Woodward, (1 Russ. Ch. R. 107,) and 
Stackpoole v. Stackpoole, (4 Dow. P. C, 209.) 

In Walker v. Woodward, the trustee mingled the trust 
funds with his own in trade, and acknowledged that he had 
made considerable profits, though he could not furnish particu- 
lars, they being inseparable from his own transactions. The 
cestut que trust waived an account of the actual profits, and 
compound interest was directed. 
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I have not had access to the report of the case of Stack- 
poole v. Stackpoole. As stated in 2 Williams on Executors, 
1313, it is as follows: Administration was taken out in 1771, 
and distribution to a certain extent made, but a large sum 
was retained on unfounded pretences. No effectual suit was 
brought against the administrator till 1792, and that was 
protracted till 1810, in a great measure by the administrator’s 
fault, in the court below. And it was held by the house of 
lords, reversing in that respect decrees of the Irish chancery, 
that, notwithstanding the lapse of twenty years before effectual 
suit for account commenced, the administrator ought to be 
charged with the full legal interest on the sum remaining 
undistributed, about £16,000 or £17,000, during the whole 
period of retention ; and that the accounts should be taken 
with annual rests, and that interest should be charged on the 
annual balances. 

The justice of allowing compound interest in Walker v. 
Woodward is perfectly manifest. Nothing is better settled 
than that whatever is gained from the trustee from any use, 
which he may make, of the trust funds, shall go to the cestui que 
trust. The case of Docker vy. Somes is an authority, that 
even where the trustee mixes the trust funds with his private 
moneys, and employs both in a trade or adventure of his own, 
the court will direct an inquiry to ascertain what proportion of 
the profit arose from the trust funds, and decree it to the 
cestui que trust. Such an inquiry was waived in Walker v. 
Woodward, the trustee not being able to furnish particulars ; 
and there was no other way of reaching the probable gain 
made by the trustee except by allowing compound interest to 
be charged against him. It is to be borne in mind that in 
that case it appeared, by the acknowledgment of the trustee 
himself, that considerable profits had been made. In the 
Attorney General y. Solly, no such fact appeared, nor was it 
ever suggested, so far as is shown by the report. And this it 
is, which distinguishes the Attorney General vy. Solly from 
Walker v. Woodward. 

We have the authority of the vice-chancellor in the Attorney 
General y. Solly, for saying that in Stackpoole v. Stackpoole, 
the trustee was guilty of fraud in giving in false accounts. 


And Mr. Vesey in his note (1) to Waring vy. Curliffe, 
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(1 Ves. Jr. 99,) speaking of Stackpoole vy. Stackpoole, says : 
“Tt is to be regretted that the judgment of the house of lords, 
as it appears pronounced by Lord Redesdale, does not state 
the reason for such a direction in that instance, inconsistent as 
it seems, with ‘the constant habit’ of the court, as declared 
by Lord Thurlow, confirmed by'the whole stream of authority.” 

It seems, therefore, that the case of Stackpoole v. Stackpoole, 
understood in its most latitudinous sense, is inconsistent with 
the constant habit of the court, confirmed by the whole stream 
of authority ; but considered as a case of fraud, it may be 
defensible on that ground. 

In the case of Schieffelin vy. Stewart, compound interest 
was directed to be charged against a trustee, an administra- 
tor. It is a case somewhat like the case of Walker vy. Wood- 
ward. In the former the trustee employed the trust funds in 

| trade for his own benefit, and refused to give an account of 
’ the profits. Chancellor Kent considers the conduct of the ad- 
ministrator in Schieffelin v. Stewart worse than that of the 
executor in PRaphael y. Boehm. See 2 Kent’s Com. 231, 
note 6. And he placed his decision upon the ground that a 
charge of compound interest was necessary to reach the gain 
or profit, which the plaintiff ought to refund. 1 John. Ch. R. 
628. 

I regret that I have not had it in my power to examine all 
the American cases upon this subject. Many of them are 
referred to in the note 6 to 2 Kent’s Com. 231, already men- 
tioned. I will not undertake to notice them, because I could 
only do so from the brief statements to be found in digests and 
notes to elementary books and reports. From Chancellor 
Ken.’s account of them, and what I have seen elsewhere, | 
think that I am warranted in saying, that none of them, except 
perhaps some of the cases to be found in the Kentucky reports, 
go farther than the Engli h cases. 

From this review of the cases, I think th t I may venture the 
suggestion that, even if the doctrines laid down by Judge 
Story be sound, at least great care should be taken in applying 
them to any particular case, to see that its circumstances 
should bring it clearly within their influence, for it is plain, 
i from the decisions which I have examined, that they would not 
justify any extension of those doctrines. And it scems to me 
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to be a principle fairly deducible from those cases, that, to 
authorize the charge of compound interest against a trustee, 
where there is no express provision in the instrument creating 
the trust for accumulation, something more is necessary than 
that the trustee should merely mingle the trust funds with, and 
use them as his own, without making an investment of them. 

I think that I am fully sustained in this conclusion by the 
case of Clarkson v. De Peyster, (1 Hopkins, 424,) and 8. C. 
on appeal, (2 Wend. 78.) 

In that case the defendant and Freeman Clarkson were the 





4 executors of Charles Clarkson and the guardians of his child- 
ren. Freeman Clarkson died in 1810. From January, 1803, 
until January, 1825, a large balance, varying from two to ten 


thousand dollars, and amounting on an average to a sum 
exceeding five thousand dollars, was annually left in the hands 
of the executors and guardians ; and after the death of Free- 
man Clarkson, no investments whatever were made of the ? 
moneys so remaining on hand, but the same were used by the 
defendant, who stated in his answer, that knowing his own 
responsibility to be ample, and that there could be no danger of 
the loss of the moneys, he deemed it more convenient, and, at 
least, equally safe, to keep them in his own hands; and that 
he made no specific appropriation of them different from the 
use of his moneys generally. And not only was compound 
interest refused, but the great contest in the cause was, 
whether the disbursements of the guardian should be taken out 
of the capital, or out of the interest and income of the estate. 
Chancellor Sanford, whose decision is reported in Hopkins’s R. 
424, decided that the disbursements should be paid out of the 
capital, The case afterwards came before Chancellor Jones, 
upon a petition for a rehearing; and he set aside the decree of 
Chancellor Sanford, and directed the disbursements to be 
charged against the interest and income of the estate; but he 
did not allow compound interest. And upon appeal his deci- 
sion was affirmed by the court of errors. 

Now, when it is borne in mind that this decision was made 
in the same court, where the case of Schieffelin v. Stewart 
was decided, and that it received the sanction of two of the 
chancellors, and of the court of errors in New York, it cannot 
be going too far to say, that it is entitled to the most respectful 





DO ID a NES ek tt tt! Scr rll ll ae EME Ha I, 

















; 
‘ 
s 
3 
3 
; 
; 
¥ 
t 
4 
¢ 
: 
P) 
. 
$ 
% 
x 
8 





Cireuit Superior Court, Virginia. 297 


consideration. And, moreover, I do not believe that there is a 
single decision of the English courts, which would have autho- 
rized a more stringent decision against a guardian, executor, or 
other trustee. On the contrary, the case of Ashburnham y. 
Thompson fully sustains it. 

The distinction between Schieffelin vy. Stewart and Clarkson 
v. De Peyster,' is, that in the former, the trustee employed the 
trust funds in trade for his own benefit, and refused to give an 
account of the profits, whilst in the latter, not only were not 
the funds so employed, and consequently no such profits were 
made, but the conduct of the trustee was fair and bona fide. 
It was just to enforce the payment of compound interest in the 
one case, in order to reach the profits, which the fraudulent 
trustee refused to disclose, whilst, to use the language of Chan- 
cellor Sanford, it would have been a “ jealous severity, which 
would deter prudent men from accepting these trusts,” to have 
directed it in the other. Hopkins, 427. 

In our own state, we have adopted a much more lenient 
principle towards executors and administrators, than even the 
principle of Clarkson vy. De Peyster, Granberry v. Granberry, 
(1 Wash. 246,) and Burrell vy. Anderson, (3 Leigh, 348.) 
And although a more rigorous principle prevails in regard to 
guardian accounts, yet this arises from the provisions of our 
statute concerning guardians. Garrett vy. Carr, (1 Rob. Rep. 
196.) 

In this case, the entire conduct of the defendant, Snead, 
seems to have been perfectly fair and bona fide. As in Clark- 
son v. De Peyster, the only ground of complaint against him, 
is, that he failed to invest the lunatic’s funds, and used them as 
his own. For although the bill charges that this defendant 
used and employed the funds of the lunatic in and about his 
own busines, which, the bill being taken as confessed, must be 
taken to be true, yet I do not understand it to mean anything 
more than simply that he used those funds precisely as he 
used his own. If it had been intended to charge, that they 








1 Chancellor Kent himself recognizes this distinction. His doctrine is, that if a 
guardian neglects to put the ward’s money at interest, but negligently, and for an un- 
reasonable time sufiers it to lie idle, or mingles it with his own, the court will charge 
him with simple interest, and in cases of gross delinquency, with compound interest. 
2 Kent’s Com. 231. 
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were employed by him in trade or speculation for his own bene- 
fit, then the particular trade or speculation ought to have been 
mentioned, or, at least it ought to have been charged that pro- 
fits were realized from it, or the funds exposed to hazard. 

I have carefully compared the commissioner’s report with 
the accounts returned by the defendant, Snead, to the county 
court ; and there is not to be found in the former a single item 
of charge against this defendant, with the exception of the 
rents of 1844 and 1845, which does not appear in the latter. 
As to those rents, there could not, I presume, have been the 
least difficulty ; and they do not appear in the accounts re- 
turned to the county court, because the lunatic died prior to 
' August, A. D. 1845, and the previous returns had been made 
in the preceding January. And although no answer has been 
filed by this defendant, yet it is to be observed, that at the very 
first term after this writ was brought, he consented, in writing, 
to a reference for the purpose of taking the accounts, and ; 
upon that consent the accounts were ordered. It seems to me, 
in view of all the authorities, the principles of a sound and en- 
: lightened justice, and the suggestions of a sound public policy, 
that this is not a case for compound interest. When the law 
succeeds in securing such fidelity, such entire fairness and 
honesty in the management of a lunatic estate, and in the ac- 
counts of the committee, it ought not to weigh the conduct of 
the committee in golden scales, or enter into a Shylock calcu- 
lation for the exact pound of flesh. i‘ 











Bioxom Et ux. v. Bag@wett, ApMrNistrATOR, Xe. 


The marriage of a female infant does not merge the disability of infancy in that of 
coverture, so as to require that the husband and wife shall bring their actions, for 
claims of the wife, within the time limited after the marriage. The suit of the 
husband and wife is within the saving clause of the statute of limitations in favor 
of infants, in like manner as if the wite had continued sole. 





At the essential facts of this case are contained in the opin- 


ion of 
y! Scarpuren, J. This writ was brought on 2d December, j 
by Bloxom and wife, to recover the distributive share of the 
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wife in the estate of her father, George Drummond, deceased, 
who died in the year 1820. The defendant qualified in De- 
cember 1827, as administrator ‘ de bonis non” of Drummond, 
and in April 1828, and again in August 1836, received assets. 
The female plaintiff was born in June 1819, and was married 
to her present husband in October 1833. As to the assets 
received by the defendant in 1836, it is conceded that he is 
bound to account, they having come into his hands within ten 
years before the commencement of the suit, and since the inter- 
marriage of the plaintiffs; but as to those which came into his 
hands in 1828, it is contended, that the defendant is protected 
by the act of March 8, 1826, by which it is enacted, 

“that all actions, suits, and motions in law or in equity, founded upon bond execu- 
ted by executors, administrators,” &c., “shall be instituted or brought, within ten 
years next after the right and cause of action shall have accrued, and not afterwards ; 
saving to infants, idiots and lunatics, persons non compos mentis, and femes covert, 
five years after their disabilities shall have ceased.” 

Now if the female plaintiff had continued sole, it is clear 
that her right of action against the defendant would not have 
been barred by the statute at the time this suit was brought, 
which was within five years after her disability of infancy 
ceased. And if the plaintiffs are entitled to the benefit of this 
saving in favor of infancy, it follows of course, that the statute 
presents no bar to the present suit. 

But it is contended, that as the husband, at the time of the 
marriage, was of full age, the statute began to run against the 
plaintiffs from that period, and more than ten years having 
elapsed from that time till the institution of this suit, the plea 
of the statute of limitations is fully sustained. 

No authority has been referred to by the counsel on either 
side upon this point, and I have not been able to find a single 
case bearing directly upon it. It must be decided then upon 
principle, and with reference to the proper construction of the 
statute. 

The right, which the husband acquires by the marriage, to 
the wife’s choses in action is not absolute. If he reduce them 
into possession, or do some act equivalent to a reduction of 
them into possession, during the coverture, they then become his 
absolutely, but not otherwise. If he dies before this is done, 
leaving his wife surviving him, her choses in action survive to 
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her. If she die in his lifetime, then he is entitled to them, 
after the payment of her debts, as her distributee, but not as 
husband. 'The only means by which the husband can enforce 
payment, and thereby coerce a reduction into possession is by 
action at law or suit in equity, in the name of himself and wife. 
If the husband die pending such suit, it survives to the wife, 
and she can regularly prosecute it, and recover in her own 
name, just as if the marriage had never taken place. The 
right never becomes complete in the husband till after the 
money is actually paid to him, or some equivalent act is done. 
And, moreover, if the chose in action be recoverable only in 
a court of equity, that court, in a proper case, will require the 
husband to make a settlement of a portion of it, and in some 
cases of the whole of it, upon the wife and her issue. 

What, then, were the female plaintiff’s interests in this suit, 
at the time of its institution, and what are her interests now ? 
If, before a final decree, her husband should die, her original 
rights will be unaffected, the suit will survive to her, and she 
can prosecute it inher own name. In such an event, the stat- 
ute can present no bar to her claims, because she was an infant 
when the cause of action occurred, and the suit was brought 
within the saving of five years in her favor. So far as appears 
from the record as it now stands, she has not waived her equity 
to a settlement out of the fund to be recovered, and before a 
final decree, if anything be recoverable, the whole or a part 
thereof may be settled by the court upon her and her issue. 
See Browning v. Hadley, 2 Rob. Rep. 340. 

Now, if the principle contended for by the defendant be true, 
inasmuch as one disability cannot be added to another, not only 
does the statute present a complete bar to a recovery by the 
husband in the name of himself and wife, but these important 
interests of the wife are barred also. Even if it be conceded, 
that this is a suit of the husband only, and that a decree dis- 
missing the bill upon the merits would be no bar to any future 
suit by the wife, if she should survive her husband —a posi- 
tion which, I think, cannot be sustained. Calv. Eq. 271-2. 
Still, if such a decree should be pronounced to-day, and the 
husband die to-morrow, the statute would certainly present a 
complete bar to the claim of the wife, and this because more 
than five years have elapsed since she came to the age of 
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twenty-one years, and the disability of her coverture cannot be 
added to the disability of her infancy. Parsons vy. MeCracken, 
(9 Leigh, 495.) 

But if the position assumed by the defendant he correct, 
then how is the time to be counied as against the husband? Is 
he in all cases to have ten years from the time of the mar- 
riage? If so, then, if the wife were of full age when the right 
of action accrued, although nearly ten years may have elapsed 
at the time of the marriage, still ‘ten more must pass by before 


the right would be barred, and this would occur in favor of 


parties under no sort of disability. Ifthe husband should sue 
as soon as the first ten years had expired, and die before judg- 
ment or decree, then there could be no recovery by the wife, 
for her claim would be barred; but if the husband should die 
after judgment or decree, but before the payment of the money, 
then upon suggesting the death of her husband upon the 
record, an execution might be sued out in favor of the wife, 
and the money made upon it would be hers. The judgment 
or decree would have been obtained in right of the wife, when 
the wife’s rights were barred, and yet notwithstanding this bar, 
the whole benefit of the judgment would enure to the wife. 

Many other cases might be put leading to similar absurdities. 

Now the truth is, that by the marriage there is no change of 
rights to the wife’s choses in action. The right continues in her 
till the chose in action is changed into a chose in possession. 
The suit by the husband and wife is a suit in right of the wife, 
and so continues to be till its object is consummated, and the 
chose in action becomes a chose in possession. It is only then 
that the rights of the husband become absolute. 

I am, therefore, of the opinion that the plea of the statute of 
the 8th of March, A. D. 1826, is not sustained, and conse- 
quently, that no part of the plaintiff’s claim is barred by that 
statute. 


At the June term of the court of common pleas, at Lancaster, (Penn.) 
a case arose where a man devised to his widow all his property, “ pro- 
vided she remain a widow during her life; but in case she should marry 
again, my will is she shall leave the premises.’’ The widow having 
married again, suit was brought by other heirs of the husband to recover 
the property. Judge Lewis decided that “the condition in restraint of 
marriage was void, and the second marriage of the widow did not divest 
her estate.’ — The case is reported in the American Law Journal for July. 
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Reports or Cases Arcuep anp DererMiNep IN THE Supreme Court 
or THe State or Vermont. Vol. XIX. New Series. By Perer 
T. Wasuevrn, Counsellor at Law. Vol. IV. pp. 718. Woodstock, 
published by Haskell & Palmer. 1848. 


We always look with interest for the Vermont Reports. Where 
judges are chosen annually we cannot repress a slight shudder as the 
election day comes round, and we feel relieved when we see the old famil- 
iar names of the judges year after year. The people of Vermont, much 
to their credit, make the best of what we are constrained to believe is a 
bad law, and by annual reélections, in point of fact, make the appointment 
of judges continue during good behavior. 

The present volume contains a report of one hundred and twenty-six 
cases, of which sixteen are cases in Chancery. The law cases are upon 
the points ordinarily embraced in a volume of reports, and contain much 
of general interest. Owing to the intricate system of special pleading 
now established in Vermont, there are many cases under that title. The 
cases are concisely, yet fully reported. No extraneous matter is intro- 
duced — the facts are briefly stated — the points of the argument of coun- 
sel are given, and the opinion of the court does not wander from the 
question at issue. In this respect the reports are of a high order. In 
their literary merit we think there is an improvement upon the previous 
volumes, and there is more exactness and terseness in the marginal notes, 
and greater precision of style in the body of the reports. The typo- 
graphical appearance of the volume, by no means unimportant to the 
reading lawyer, is highly creditable. 


An Appress oN THE ConsTITUTION AND Cope or Procepure, AND 
THE MopiricaTions oF THE LAW EFFECTED THEREBY, delivered on 
the 7th July, 1848, at the City Hall of the City of New York before 
the class of Attorneys of April Term, 1848. By the Hon. Jonny Wortu 
Epmonps, Justice of the Supreme Court. 8vo. pp. 47. New York. 
Code Reporter Office, 3 Nassau Street. 1848. 


Tue ‘‘ natural history ’’ of this address is given in the introduction as 
follows: The examination of the candidates for admission to practise as 
attorneys, was the last which took place before the Code of Procedure 
went into operation. These young attorneys desired to receive from the 
learned judge some instructions with regard to the effect of the Code on 
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the law and practice of thé courts, and requested Judge Edmonds to give 
them his views upon the subject. This address is the result of the 
request, and in it Judge Edmonds gives his opinion ‘* extra-judieially ’’ in 
regard to the code, and the modifications of the law effected thereby, 
‘ submitting those general observations in regard to the alterations in the 
system of jurisprudence in which alone it became him to indulge.” 

We should hardly have recurred to the new Code of Procedure, afte: 
the article in our July number, which explains the operation of the new 
code, were it not fuir to suppose that the author of the address, from 
his distinguished attainments and his position as justice of the supreme 
court, had expressed the general opinion of the New York bar and bench 
upon the subject. As it is, we shall let the author speak for himself, 
giving such extracts as will fully and fairly represent the address, 


“ T imagine I can discover in the proposed reforms, amid much that is hasty and ill 
digested, much that is calculated to be of lasting and extensive benefit. The removal 
of the fictions which have encumbered the administration of justice ; the abolition of 
useless and antiquated forms ; the restoration to pleadings of their proper character 
of truthfulness; the abolition of creditors’ bills, a most expensive and unwieldy sub- 
stitute fora bankrupt law ; of the disqualification of witnesses, on account of interest ; 
and of bills of discovery on one side of the court to aid proceedings on the other ; are 
all improvements which have long exercised the minds of the profession and the 
public, and which promise such great benefits, that I cannot persuade myself that we 
can soon return to the evils from which we are now so suddenly relieved.” “The 
conviction is strongly impressed upon my own mind, that the reforms we are con- 
sidering are something more than a mere change in the manner in which a suit shall 
be conducted to a successful termination; that they are the beginning of a great 
work, the end of which is not yet ; that they involve consequences much more serious 
than is dreamed of by the rash or the unthinking; and are therefore deserving of the 
gravest consideration of all those whose business it is to execute the laws of the 
country and administer justice among men. 

“Tt was the intention of the New Constitution in abolishing the court of chancery, 
not to destroy its functions, but to remove the court as a separate tribunal from among 
our institutions. Its powers and duties were therefore carefully preserved, and were 
vested in the supreme court, which had always, until then, been a court of law as 
distinguished from one of equity. This arrangement of the functions of those two 
tribunals naturally produced the idea that the court of equity was to be swallowed 
up in the court of law. 

“ That impression, however, is now to be removed, for it would seem to have been 
the intention of the Legislature, by this Code of Practice, to remove the whole com- 
mon law mode of procedure, and to substitute in its place the practice of the civil 
law, and reversing the expected order of things, to swallow up the supreme court, as 
formerly constituted, so far at least as practice and pleading are concerned, in the 
court of chancery. This is the first great and leading feature in the new code, to 
which our attention is to be directed, and which must be constantly borne in mind, in 
order to a right understanding and just appreciation of the radical change which has 
been inade.”’ 

“ The next important consideration which suggested itself on my examination of 
the code, was, that all pleadings are now required to be true. This I regard as an 
improvement of exceeding value, which must commend itself to the favorable regards 
of the profession.” 

“Such a reform has long been desired here by the wisest and best of the profes- 
sion; was proposed at the general convocation of the judges of the supreme court 
in July of last year; and [ believe would then have been adopted, had it uot been 
that the legislature had already taken the necessary steps to work out the general 
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reform in the practice which the constitution contemplated. That reform is now 
upon us, and I apprehend we shall deceive ourselves if we imagine that hereafter the 
task of pleading is to be an easier one than it has been. Instead of relying upon his 
accustomed blanks or his precedents, easy of access, the practitioner will be sent back 
to the fountain head of principle, and in stating his cause of action or his defence, 
‘in ordinary and concise language, without repetition, and in such manner as to 
enable a person of common understanding to know what is intended,’ he will ot 
necessity be compelled to become familiar with and to rely, not as heretofore upon 
established precedents and idle fictions, but upon established principles and truthful 
averments, involving, not merely an intimate acquaintance throughout with the par- 
ticular case which he is managing, but an accurate knowledge of the law which he 
intends to apply to it. And more especially will this become necessary under that 
provision of the code which declares that every material allegation not specitically 
controverted, under the prescribed oath of the party, shall be taken as true. The 
science of pleading, thus restored to its original character, the pleader removed from 
all temptation to indulge in useless verbiage, compelled to state his client's case truly 
upon the record, and forced, for that purpose, to resort often and freely for his guide 
to the great principles, whose wisdom long experience has demonstrated, there has 
been wrought out a reform of infinite value to the administration of justice, and well 
calculated to increase the learning and elevate the character of the bar.” 


The other changes in the law of pleading and the abolition of the forms 
of action Judge Edmonds thinks are of minor importance. 


“ But it must be borne in mind that although the code has thus swept away from 
our jurisprudence the old forms of action, so far as they were calculated to embarrass 
the process of doing substantial justice between the parties, it has not blotted from 
our minds or our books the old learning on that subject, nor rendered its frequent 
application to the business of the courts unnecessary. But on the other hand, in 
this respect, as has been already remarked in regard to pleadings, the profession can 
no longer content themselves with the mere resort to the form of the action, but must 
recur to the great principles on this subject, which the experience of ages, both in 
the civil and in the common laws, has demonstrated to be wise and salutary, and well 
adapted to the investigation of truth.” 


The changes effected by the code in matters of practice, such as the 
proper parties to the suit, the mode of commencing suit and serving pro- 
cess, and the oral examination of a party on the demand of his adversary, 
are stated in the article above alluded to. The learned judge has some 
remarks, universally applicable, upon ‘‘ the trial and its incidents.”’ 


“ All issues of fact, triable at the circuit, may be tried with or without a jury, by 
default or consent of parties. Both the constitution and the code seem to contem- 
plate a somewhat general abandonment of the trial by jury, and the commissioners 
speak of ‘the performance of jury service as being one of the most burthensome 
duties of the citizen.’ If burthensome, it is still one of the most valaable of his 
duties, both to himself and to the community, and | cannot unite with those officers 
in regarding ‘the lessening that burthen as a great benefit.’ Under our institutions, 
where every citizen is required to engage in the business of government, administra- 
tive and legislative, why should he be exempted from taking part in that which is the 
most important of all, the administration of justice? If it shall withdraw him too 
much from caring for his own household, let him be duly compensated, but do not 
allow him to be withdrawn from a duty, the performance of which is so valuable to 
him and toothers. Every man who takes part in the administration of justice becomes 
at once a part of the government and arrayed on the side of law and order; while on 
the other hand, it will be observed that most of our riots, and the deeds of violence, 
which from time to time disturb the peace and good order of society, either originate 
with or are fomented by those who enjoy an exemption from this ‘ burthensome duty 











Notices of New Books. 235 


of the citizen’ ang who are therefore naturally and at once, from this cause, arrayed 
against the administration of justice. As a citizen, anxious to have all take their 
share in all parts of the government, and as a judge, desirous in an,eminent degree of 
retaining the aid of ajury in the investigation of truth, [ can have no sympathy with 
the disposition to extend the exemption from jury duty; but, on the contrary, I have 
ever considered those who have enjoyed that exemption as burdened with a privilege 
which was eminently injurious to them.” 
The following are the closing remarks of the judge. 

“In the rapid and general view which I have thus taken of the code of practice, 
I have not paused to seek for or dwell upon the imperfections that may be found in 
it. The knowledge of them will be brought home to us soon enough. But I have 
deemed it a more grateful, as well as a more protitable task, rather to search out and 
bring to view its benefits, that, as its main features are hereafter doubtless to be en- 
grafted permanently on our system of jurisprudence, we might early learn its capacity 
for good, and on the onset establish some general principles by which it may be 
tested and administered.” 

“ The changes which have been made are indeed radical and essential ; but, with 
the exception of a few minor matters, peculiar to ourselves, nothing novel or start- 
ling has been introduced; nothing indeed that has not been tried and found to work 
well in this or some other country, in the present or some past period. Nothing, so 
far as I have been able to discover, has been lopped off, which has not been con- 
demned by some of the most enlightened members of the profession ; and nothing 
introduced that is calculated to impair the rights of property or to interfere with the 
enjoyment of liberty or the pursuit of happiness. It will add, for a while, and until 
we shall become acquainted with its provisions and familiar with its workings, to 
the labors both of the bench and the bar; but this will be more than compensated by 
the extent to which the profession will, in time, be relieved from the mere office 
drudgery and labor, to which, under the old system, they were condemed, and for a 
very inadequate remuneration. It will enable them to secure, what has for some 
time been difficult to obtain, a just compensation for their services, and, us it will leave 
them at liberty to turn their attention to the principles instead of the mere practice of 
the law, to the merits rather than the proceedings of their cases, it must, I am per- 
suaded, elevate the standing and enlarge the usefulness of the profession. 

“Errors and omissions will doubtless be found in it. The haste with which the 
legislature exacted the important work to be performed, seeming to expect a code of 
practice ‘by return mail,’ and a codification of the whole law ‘by next week,’ and 
which denied to the proposed reforms before enactment, that due examination, in or 
out of the legislature, so essential to the perfection of such a work, render these things 
inevitable. The commissioners would perbaps have better consulted their own rep- 
utation and the welfzre of the community, by a successful resistance to this unneces- 
sary haste in so important an undertaking. But be that as it may, time and patience 
will remedy the evils arising from this cause, and I cannot persuade myself but that 
we shall ere long — through much tribulation perhaps — enter a haven of safety and 
ease in the practice, where, amid our repose, we may look back with complacency 
upon the trials through which we have passed, and have time to wonder at the infat- 
uation which induced us to permit for so long, the numerous ills from which we shall 
be happily relieved at last, and which nothing but the most inveterate habit would 
ever have persuaded us to endure for a moment.” 


We have read this address with great pleasure, and we cheerfully com- 
mend it to our readers. The subject is of the deepest interest to all law- 
yers. Upon the success or failure of the new code of procedure depends 
in a great degree the question of the simplifying of the laws, and making 
them uniform throughout the United States. If the experiment fails in 
New York, where else can it hope to succeed! We shall be ever ready 
to chronicle its success, 
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Hunt's Mercnants’ Macazine. — Of the many periodicals of the day, 
not express!y nor exclusively legal in their character, no one does better 
service in the cause of law learning than the well-known Merchants’ 
Magazine, published by Freeman Hunt, Esq. at New York. Of its mer- 
canti/e merits, this is, perhaps, hardly a proper place to speak, and, in fact, 
the standard character and permanent value which the editor’s high ability 
and industry have secured for the work are the subject of such eulogy 
among professional and unprofessional men as to make further remark 
needless. Hunt's Magazine has now entered upon its tenth year and 
nineteenth volume. ‘The work and its editor have attained that success 
which follows a steady and unswerving devotion to a leading idea— 
to a plan wisely formed and industriously carried out. The Merchants’ 
Magazine is not a mere monthly collection of miscellaneous matter, more 
or less relevant to mercantile affairs, thrown together without order. It 
bears throughout the marks of system. ‘The numbers are prepared with 
reference to a well-digested plan, resting upon enlarged and enlightened 
views of the true limits of the field of commerce. First, there are articles 
upon the general topics of trade, which are followed by mercantile law 
cases, a commercial chronicle and carefully written review of mercan- 
tile affairs for the preceding month; Commercial Statutes, Commercial » 
Regulations, Nautical Intelligence, a Journal of Banking, Currency and 
Finance, Railroad, Canal, and Steamboat Statistics, Mercantile Miscel- 
lanies and the Book Trade. Under these heads a mass of late, authen- 
tic, carefully prepared and carefully printed statistics and information rela- 
tive to mercantile subjects is presented in a convenient form. These 
titles are not the headings of occasional articles or items, but of regular 
departments of the Journal, filled every month with relevant matter, and 
constituting in fact a carefully digested periodical encyclopedia of com- 
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merce. 
To the legal merits of Hunt's Magazine there is the valuable testimony 
of Judge Betts, of the United States district court for Southern New 1 


York, who pronounces “its collection of cases, and doctrines in relation to 
maritime law, highly useful to professional men, often furnishing Ameri- 
ean and Engliah cases of great value, which are not to be found in any 
other publication.” We may add, that the decisions of the United States 
courts in New York, not being regularly published, it is obvious how 
useful this department of the magazine may be and is rendered by pre- 
senting early reports of the decisions of their learned judges on important 
commercial questions. 

It has been well said, that to the lawyer no knowledge comes amiss. 
And in the emergencies of an extensive practice, in this commercial age, 
in which mercantile law is the absorbing branch of jurisprudence, the 
reliable information gained from such works as the Merchants’ Maga- 
zine must stand the lawyer in good stead. : 
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Tue Stave Case at Derrorr. — During the recent session of the 
United States Cireuit Court at Detroit, much public interest was excited, and 
great solicitude manifested by the citizens of that place in the trial and result 
of the cause, Francis Giltner v. Charles T’. Gorham, Oliver C. Comstock, Jr., 
Jarvis Hurd and others. This is an action on the case brought by the 
plaintiff, who is a citizen of Kentucky, against the defendants, who are 
citizens of the village of Marshall, in the state of Michigan, for the re- 
covery of the value of certain slaves, the property of the former. It seems 
that nearly two years ago the plaintiff had discovered that six of his slaves 
that had escaped some years before, were at Marshall. On the 27th 
January of last year, Mr. Francis Troutman, as agent for his grandfather, 
Mr. Giltner, the plaintiff in the cause, assisted by two or three other gen- 
tlemen from Kentucky, were in Marshall, and sought to reclaim the fugi- 
tives peaceably according to law. So soon as the object of Mr. Trout- 
man's visit beeame known, and as he was proceeding to have the slaves 
brought before a magistrate for examination and proof, an assemblage of 
persons congregated, and, by menacing language and acts, prevented the 
apprehension of the fugitives. In the meantime a warrant for trespass 
was sued out against Mr. Troutman and his companions, under which 
they were arrested, taken before a justice of the peace, and subjected to 
a trial which consumed the rest of the day, and was adjourned over till 
the following morning, when the Kentuckians were convicted, and sen- 
tenced to pay a fine of one hundred dollars. In the interim the fugitive 
slaves had disappeared, and were beyond the reach of recapture. This 
suit was then brought against the defendants above named, who are 
among the most influential citizens of Marshall, because, as it is alleged, 
they were present on the occasion mentioned, inciting and instigating the 
mob to the violence by which the apprehension of the slaves was pre- 
vented, and by their language and acts were mainly instrumental in caus- 
ing the damage sustained by the plaintiff in the loss of his slaves. The 
trial occupied the court for fifteen days, and was conducted with great 
skill and energy by Messrs. Abner Pratt and John Norvell, United States 
district attorney, on behalf of the plaintiff, and Messrs. Romeyn and Em- 
mons for the defendants. The cause was finally submitted to the jury 
under a most lucid charge by the Hon. Judge McLean. The jury were 
out all night, and, as is understood, were, from the first canvass of their 
views in the jyry room, till their discharge by the court in consequence of 
disagreement, eleven for the plaintiff, and one for the defendant. We 
hope to give a report of this case hereafter. 
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ImporTaANtT CHANGES EXPECTED IN Orcanic, MunicipaL AND Soctar 
Laws. — We take from the Buffalo Commercial Advertiser the following 
account of the proceedings ata ‘* Woman’s Rights Convention,’’ composed 
of women who met at Seneca Falls, New York, on the 19th and 20th July, 
to take measures to protect woman in her rights. The ‘* Declaration of 
Sentiments” put forth by that body, which is considerably in the vein of 
the Declaration of Independence, savors strongly of revolution. 

The ‘‘ signers,’’ numbering more than one hundred, ‘‘ hold these truths 
to be self-evident,’ that ‘all men and women are created equal,’’ that 
‘* governments derive their just powers from the consent of the governed,” 
&c., and they are decidedly of opinion that ‘‘ the patient sufferance of the 
women ”’ has continued about long enough. 

Among the enormities charged upon the usurping ‘“‘ lords of c1eation’ 
are the following : 

The history of mankind is a history of repeated injuries and usurpa- 
tions on the part of man toward woman, having in direct object the 
establishment of an absolute tyranny over her. To prove this let facts be 
submitted to a candid world. 

He has never permitted her to exercise her inalienable right to the elec- 
tive franchise. 

He has compelled her to submit to laws in the formation of which she 
has had no voice. 

Having deprived her of this first right of a citizen, the elective fran- 
chise, thereby leaving her without representation in the halls of legislation, 
he has oppressed her on all sides. 

He has made her, if married, in the eye of the law, civilly dead. 

He has taken from her all her right in property, even to the wages she 
earns. 

He has made her, morally, an irresponsible being, as she can commit 
many crimes with impunity, previded they be done in the presence of her 
husband. In the covenant of marriage she is compelled to promise obe- 
dience to her husband, he becoming to all intents and purposes her mas- 
ter — the law giving him power to deprive her of her liberty and to ad- 
minister chastisement. 

After depriving her of all her rights as a married woman, if single and 
the owner of property, he has taxed her to support a government which 
recognizes her only when her property can be made profitable to it. 

He has denied her the facilities for obtaining a thorough education — all 
colleges being closed against her. 

He has endeavored, in every way that he could, to destroy her confi- 
dence in her own powers, to lessen her self-respect, and to make her will- 
ing to lead a dependent and abject life. 

The members of the convention ‘‘ anticipate no small amount of mis- 
conception, misrepresentation and ridicule,’’ as they ‘‘enter upon the 
great work ’’ before them. They intend, however, to employ agents, cir- 
culate tracts, petition the state and national legislatures, and endeavor to 
enlist the pulpit and the press. 

We, accordingly, give them the benefit of our circulation. 
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Governor Thomas, of Maryland, has appointed Judge Thomas B. 
Dorsey Chief Justice of the High Court of Appeals of Maryland, and 
William Frick, Esq., of Baltimore, presiding Judge ‘of the district com- 
posed of Baltimore city and county, and Harford county. These offices 
were made vacant by the lamented death of Judge Archer. 

The office of Chief Justice of the Court of Appeals was, by universal 
consent, assigned to Judge Dorsey, to whom, as the oldest judge on the 
bench, the mantle of his late distinguished and greatly lamented associate 
descended. For the office of presiding judge of this judicial district 
there were several gentlemen spoken of, and, we are informed, quite an 
earnest interest taken in the appointment by their respective friends. 
The gentleman who has been selected for the responsible and distinguished 
office — an office distinguished not less by the important duties devolved 
upon, and high powers committed to it, than by the talents, virtues 
and personal qualities of those who have filled it—will go into the 
office with the best wishes of the community. He is well known to the 
people of the state, is a member of the Baltimore bar, and has heretofore 
held offices of high trust and distinction— having been the collector of 
the port of Baltimore under Mr. Van Buren’s administration, and subse- 
quently having served a term in the senate of Maryland. In the ap- 
pointment of him to the high judicial office we have noted, the Governor 
has given him evidence of his great confidence, and at the same time has 
given to the state a judge of high character and reputation. 


Hon. Jonathan C. Perkins has been appointed by the Governor and 
Council of Massachusetts, Judge of the Court of Common Pleas, to fill 
the vacancy occasioned by the death of Judge Ward. 


We notice that at Cambridge on commencement day, (Aug. 23d) the 
degree of Doctor of Laws was conferred upon Henry Hallam, Esq., Lon- 
don; Hon. Joel Parker, Royall Professor in the Law School at Cam- 
bridge ; Hon. Theron Metcalf, Judge of the Supreme Court of Massa- 
chusetts ; Hon. Reuben Hyde Walworth, Chancellor of New York; Louis 
Agassiz, Esq., Professor of Zoology and Geology in the Lawrence Sei- 
entific School, Cambridge. 

The degree of Bachelor of Laws was conferred in course upon thirty- 
two young gentlemen, graduates of the Dane Law School. 





Obituarn Notices. 


Dirp, at his residence at Rock Run, in Harford county, June 26, Hon. Srevenson 
Arcuer, Chief Judge of the Court of Appeals of the state of Maryland, and also 
Chief Judge of the judicial district composed of Baltimore city and county and Har- 
ford county. The death of this distinguished jurist and most excellent citizen, who, 
for a quarter of a century, has been upon the bench of the Court of Appeals, will 
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be deeply regretted throughout the state, no less than in the judicial district where 
he was more intimately known. In his high official station he maintained a charac- 
ter for pure integrity and thorough legal knowledge which gained for him the sincere 
affection and profound respect of the bench and bar; while in his private life he ever 
manifested the feelings and deportment which endeared him to all with whom he had 
intercourse. Few men have enjoyed in so great a degree and so generally, the affection, 
respect and esteem of their fellow citizens. The announcement of his death was 
received in the different courts in Baltimore with profuund feelings of grief by the 
judges and members of the bar, and the courts were immediately adjourned, as a 
public testimonial to his worth. 


Died, at Frederick, Maryland, July 29, from a stroke of paralysis, the Hon. Apra- 
HAM Surivek, late Associate Judge of the fifth judicial district of Maryland. This 
venerable patriarch and estimable man, who had nearly attained the age of four 
score years, held the office of associate judge from the establishment of the present 
judicial system of Maryland, in 1805, to about the year 1842, a period of nearly 
forty years. The duties of that office he discharged with distinguished ability. He 
was remarkable for the inflexibility and uprightness of his character, and the extraor- 
dinary strength and clearness of his mind. These characteristics imparted to his de- 
cisions great weight, and inspired universal confidence in the general performance of 
his official duties. He retired from the bench some sia or seven years ago, on account 
of the infirmities of age, which were gradually stealing upon him, but principally 
on account of an imperfection of his vision, which for some time previous he had 
labored under. A year or two subsequently he lost his eye-sight entirely, but not- 
withstanding that calamity, a well balanced mind, a life well spent, and a constitution, 
fortitied by habits of extreme temperance and simplicity, enabled him to maintain an 
excellent flow of spirits and good general health up to the time of his death. 
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Name of Insolvent. Residence. | Pesssodings. 
Abbott, Jervis, Holden, ei June 7, Henry Chapin. ey 
Adams, Ebenezer L. Boston, July 7, J. M. Williams. 
Sa _— an | Posi 29, re M. fae ag 
en nezer ii. i ton ov enry iapin. 
Bacon, William, ‘Boston, . July = . M. yi nag 
er, John, Southbridge , enry Chapin. 

Bigelow, Josiah etal. Boston, — | & 1, J. M. Williams. 
Carlton, William P. Lynn, se 1, John G, King. 
Clapp, James H. Hopkinton, —_ > Asa F. Lawrence. 
Cook, Enos A. Boston, July ’ J. M. Williams 
De Milyen, Warren P. Ware, = 9, Myron Lawrence. 
Elwell, David, 2d. Hardwick, 13, Henry Chapin. 
Faulkner, Festus, Southbridge, June 21, Henry Chapin. 
Fearing, a> etal. eee July oe a . b. mhome. 
Gvodnow, Jotham ston . J. M. Williams, 
Hall, John B. et al. Boston, « 99, J. M. Williams. 
aeresc =f cm Gaya 

unt, Francis A. on ‘ illiams, 
Hussey, John, Fall River, “ 5, |David Perkins. 
Kimball, Jonathan, Malden, June 23, Asa F. Lawrence. 
Locke, Charles H. Charlestown, July 15, |Asa F. Lawreuce. 
Martin, Philip, Lawrence, “© 7, John G. King. 
Milliken, Edward et al. Fitchburg, « 6, |S. M. Williams, 
Porter, Thomas C. et al. Boston, s 3, J. M. Williams. 
Revere, Paul, Jr. n Boston, 6s 8, \J.M. Williams. 
———- Ww. hoon ~~ 5 La nae 

m ‘on uly \J. M. Williams. 
s roul, Francis, ‘Cambridge, es 3, ‘Asa F. Lawrence. 

olman, Cahill et al. 'Malden, “6, J. M. Williams. 
White & Walker, Attleborough, 626, David Perkins, 
Williams, Benjamin S. | Roxbury, * 19, | Francis Hilliard. 
Woodbury, Daniel et al. | Boston, * 10, \|J. M. Williams. 
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